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Osage County, Pawhuska, Oklahoma, Appellees. 
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District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This suit was brought by the appellants to test the con¬ 
stitutionality of the 1st proviso of Section 5 of the Act of 
March 3, 1921 (41st Stat. 1249 Stat. App. 8), imposing an 
additional and special one percent tax or charge for the 
use and benefit of Osage County, Oklahoma, in the construe- 
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tion and maintenance of roads and bridges, on the proceeds 
of all oil and gas royalties accruing to the Osage Tribe of 
Indians and its members under tribal leases. The bill of 
complaint asserts that the proviso in question is repugnant 
to the Constitution of the United States, that it was en¬ 
acted by Congress without constitutional authority and that 
it deprived the Osage Indians and its members of their 
property without due process of law and without just com¬ 
pensation. The suit was dismissed on motion of the appel¬ 
lees (Appellants’ App. 13). This is an appeal from said 
order of dismissal under provisions of Title 17, Section 101 
of the Code of Laws for the District of Columbia for 1940 
and Rule 10-A of this Act. 

STATEMENT OF THE CASE. 

While the judgment in this case, as hereinafter shown, 
was entered by one of the justices of the District Court of 
the United States, the case was heard by a 3 judge court 
under the provisions of the Act of August 24,1937, 50 Stat. 
752,28 U. S. C. A., Section 380A (Stat. App. 1). The 3 judge 
court wrote an opinion (45 Fed. Sup. 179), and we adopt 
the statement of the case as contained in that opinion, and 
for convenience, copy the same herein, without inserting 
the notes thereto (p. 180): 

‘ ‘ Plaintiff, the Osage Tribe of Indians, brought this 
suit in its own right and through its Principal Chief, 
Fred Lookout, to restrain the Secretary of the Interior, 
Harold L. Ickes, from paying to defendant, Tom H. 
Fraley, Treasurer of Osage County, Oklahoma, the sum 
of $1535.70, part of the proceeds of royalties from gas 
and oil leases which had been executed by the Tribal 
Council. The royalties thus received were required by 
the Act of June 28, 1906, to be placed in the Treasury 
of the United States to the credit of the members of the 
Tribe for the use and benefit of the individual mem¬ 
bers of the Tribe. The 1906 Act also provided for tak¬ 
ing a tribal roll and for equal division of the tribal 
lands and funds among the members of the Tribe. It 
provided for allotment of the surface of the land in sev- 
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eralty among the members of the Tribe but reserved 
mineral rights to the use of the Tribe for a period of 
twenty-five years, after which they were to become the 
property of the individual owners of the land, unless 
otherwise provided for by Act of Congress. The 
Tribal Council was authorized to make leases for the 
mineral rights with the approval of the Secretary of 
the Interior. Section 4 of the Act provided: ‘That all 
funds belonging to the Osage tribe, and all moneys due, 
and all moneys that may become due, or may hereafter 
be found to be due the said Osage tribe of Indians, 
shall he held in trust by the United States for the period 
of twenty-five years from and after the first day of 
January, nineteen hundred and seven, . . .’ (Italics 
supplied) Section 4 of the Act of J906 also provided 
that the funds therein specified should be segregated 
and placed to the credit of the individual members of 
the Tribe; these credits to draw interest, which when 
accrued was to be paid quarterly to the members en¬ 
titled. Royalties from mineral leases were likewise 
to be placed in the Treasury to the credit of the mem¬ 
bers of the Tribe and distributed to the individual 
members ‘in the manner and at the same time that pay¬ 
ments are made of interest on other moneys held in 
trust . . .’ (Italics supplied) with the exception of 
sums reserved for schools, agency, and emergency 
funds. 

Section 5 of the 1906 Act provided that ‘at, the ex¬ 
piration of the period of twenty-five years from and 
after the first day of January, nineteen hundred and 
seven, the lands, mineral interests, and moneys, herein 
provided for and held in trust by the United States 
shall be the absolute property of the individual mem¬ 
bers of the Osage tribe ... as herein provided, and 
said members shall have full control of said lands, 
moneys, and mineral interests, except as hereinbefore 
provided’ with the right of inheritance according to 
Oklahoma laws. In 1929, pursuant to the power ex¬ 
pressly reserved in the 1906 Act, the earlier Act was 
so amended as to extend the term of the trust until 1959. 
In 1921 the reservation to the Tribe, of minerals under 
the land, was extended to 1946. And by the Act of 
1921, the Act of June 6, 1906 was also so amended as 
to permit the State of Oklahoma to levy a gross pro- 
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duction tax upon all oil and gas produced in Osage 
County, in lieu of all other state and county taxes 
theretofore levied on the production of gas and oil in 
that county. The 1921 Act also provided that the Secre¬ 
tary of the Interior should pay one per centum of roy¬ 
alties received under the Indians’ gas and oil leases to 
Osage County for use in construction of roads and 
bridges. 

Pursuant to the 1921 Act, the gross production tax 
levied by the State of Oklahoma has been paid by the 
oil companies producing gas and oil under the tribal 
leases, and the Secretary of the Interior has paid to 
Osage County approximately $1,092,338.17 for con¬ 
struction of roads and bridges. Provision for pay¬ 
ment of this one per centum of royalties was discon¬ 
tinued by Act of Congress in 1940. There still re¬ 
mains, however, an undistributed residue of the one 
per centum fund amounting to $1535.70. This is the 
subject of the present suit. The complaint contains, 
among others, the following allegations: * . . . plain¬ 
tiffs aver that the provisions of said Section 5 of the 
Act of March 3, 1921, authorizing and directing the 
Secretary of the Interior to pay, through the proper 
officers of the Osage Agency, to Osage County, Okla¬ 
homa, an additional sum equal to 1 per centum of the 
amount received by the Osage Tribe of Indians as roy¬ 
alties from production of oil and gas, which sum shall 
be used bv said countv onlv for the construction and 

w •> *> 

maintenance of roads and bridges therein” . . . was 
an unconstitutional taking and deprivation of plain¬ 
tiffs’ property or moneys, and was repugnant to the 
Constitution of the United States in that it deprived 
the plaintiffs of their property without compensation 
and without due process of law.’ The prayer of the 
complaint asks (1) a permanent injunction restraining 
the Secretary from distributing to Osage County the 
residue of the fund above described; (2) a direction 
to the Secretary to distribute the said sum of $1535.70 
to the Osage Indians; (3) that a statutory three judge 
court be constituted to hear and determine the appli¬ 
cation for injunction. Thereafter, on May 29, 1941, 
the defendant, Harold L. Ickes, moved to dismiss the 
complaint for the reason that the United States of 
America is an indispensable party defendant, which 
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has not consented to be sued and which cannot be sued 
without its consent. On the same date defendant 
Fraley also filed a motion to dismiss, but for reasons 
which will appear, it is not necessary to consider his 
motion further. On June 14, 1941, plaintiffs filed an 
application containing the following statement: ‘Since 
the complaint seeks an injunction to restrain the pay¬ 
ment of funds under said Act of Congress upon the 
ground that a part of said Act is repugnant to the Con¬ 
stitution of the United States, application is made for 
an injunction and for a request to the Chief Justice of 
the United States Court of Appeals for the District of 
Columbia to designate two other Judges to participate 
in hearing and determining this application. ’ On Oc¬ 
tober 3,1941, upon the request of Associate Justice F. 
Dickinson Letts, of the District Court of the United 
States for the District of Columbia, the present three 
judge statutory court was constituted, by order of Chief 
Justice D. Lawrence Groner, of the United States Court 
of Appeals, to hear and determine the application.’’ 

The three-judge court, after full argument of the whole 
case including the constitutionality of the Act in question, 
refused to consider the constitutionality of the Act on the 
ground that the United States was an indispensable party 
and remitted the case to one of its members, Mr. Justice 
Letts of the United States District Court of the United 
States for the District of Columbia, sitting as a single judge, 
for appropriate action, and on April 28, 1942 Justice Letts 
entered an order of dismissal (Appellants App. 13). 

CONSTITUTION AND STATUTES. 

The applicable statutes and constitutional provisions are 
printed as an appendix hereto. 
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STATEMENT OF POINTS. 

Point 1. 

The court below erred in not holding and deciding that the 
Congress of the United States lacked the power to confer 
authority upon the Secretary of the Interior to pay to Osage 
County, Oklahoma, for the construction of roads and bridges 
out of the tribal or individual monies of the Osage Tribe, 
one per cent of the royalties derived from the oil and gas 
leases executed by the said tribe. 


Point 2. 

The court erred in holding that the United States is an 
indispensable party to this suit to restrain the Secretary of 
the Interior from exercising an alleged authority which Con¬ 
gress had no power to confer. 


Point 3. 


The court erred in dismissing the appellants’ bill of com¬ 
plaint. 


Point 4. 


The three-judge statutory court, convened to consider the 
application of the appellants for an injunction, after full 
argument on the whole case, erred in remitting the case to 
one of its members as judge of the District Court of the 
United States for the District of Columbia, in that it de¬ 
prived the appellants of the right of a direct appeal to the 
Supreme Court of the United States, as provided by the Act 
of August 24,1937, 28 U. S. C. A. Section 380-A. 


QUESTION PRESENTED. 

The three-judge court, as before said, refused to deter¬ 
mine whether the proviso in Section 5 of the Act of March 
3, 1921, authorizing the Secretary of the Interior to pay a 
special tax of one per cent out of the proceeds of the Osage 
oil and gas royalties to the County of Osage, Oklahoma, is 
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repugnant to the Constitution, and holding that the United 
States had a substantial claim as trustee in possession with 
power to act, dismissed the bill of complaint on the ground 
that the United States was an indispensable party to this 
suit to restrain the enforcement of this Act. 

On the other hand, the appellants contend that if the pro¬ 
viso in question is repugnant to the Constitution of the 
United States, the United States is not substantially or 
otherwise interested in its enforcement, and is therefore not 
an indispensable party to this suit. On the contrary, if the 
Act is repugnant to the Constitution, the United States, as 
a sovereignty and as guardian of the Indians, should be sub¬ 
stantially interested in avoiding its enforcement. 

SUMMARY OF ARGUMENT. 

I. 

The proviso in Section 5 of the Act of March 3,1921 (41st 
Stat. 1249; Stat. App. 8-9) imposing a special tax or charge 
for the use and benefit of Osage County, Oklahoma, on the 
proceeds of all oil and gas royalties accruing to the Osage 
Tribe of Indians and its members under tribal leases, is 
unconstitutional and void as (1) depriving the Osage Tribe 
and their members of their property without due process of 
law and without just compensation; (2) taking the property 
of the Indian Tribe and its members for the construction of 
roads and bridges in Osage County, Oklahoma, and not for 
public use or provide for the common defense and general 
welfare of the United States; (3) not being an authoriza¬ 
tion for the exercise of guardianship, but as an act of con¬ 
fiscation and a spoliation of the Indians. 

(a) The proviso is equally void whether the pro¬ 
ceeds of Osage oil and gas royalties are “tribal prop¬ 
erty” or the property of individual members of the 
Tribe. 

(b) Osage royalties are the absolute property of the 
individual Osage Indians. 
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II. 

The United States is not an indispensable party to this 
suit to restrain the Secretary of the Interior from exercis¬ 
ing an alleged authority to confiscate the property of the 
Indian Tribe and its members, an authority which Congress 
had no power to confer upon him, and the Bill of Complaint 
was improperly dismissed. 

(a) Morrison case analyzed. 

(b) Facts herein different from the Morrison case. 

(c) This is not a suit to control the Secretary’s discre¬ 

tion. 

(d) The Bill of Complaint was improperly dismissed. 

in. 

The action of the three-judge court in remitting the case, 
after full argument, to one of its members sitting as a single 
judge in the District Court of the United States for the Dis¬ 
trict of Columbia, deprives the appellants of the right of 
direct appeal to the Supreme Court of the United States, as 
provided by the Act of August 24, 1937, 28 U. S. C. A., Sec¬ 
tion 380-A. (Stat. App. 1) 

ARGUMENT. 

I. 

The Proviso of the Act of March 3,1921, is Repugant to the 
Constitution of the United States. 

The bill of complaint alleges that the Osage Tribe of In¬ 
dians is now composed of about 1136 Indians. The popula¬ 
tion of Osage County is more than 40,000. This special tax 
complained of is levied only on the oil and gas royalties of 
the Osage Tribe and its members. The contention of the 
Attorney General seems to be that although this may con¬ 
stitute an unequal burden of taxation and a confiscation of 
the property of the Indians, no one but Congress has a right 
to complain of or to correct this action, and the United 
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States is interested in, and an indispensable party to, any 
suit to restrain this confiscation. 

The three-judge Court refused to determine the constitu¬ 
tionality of the proviso on the ground that the United States 
had a substantial claim as trustee in possession of the 
$1535.70 proceeds of the oil and gas royalties, and was there¬ 
fore an indispensable party to the suit, saying (p. 182): 

“It is, consequently, unnecessary to decide any con¬ 
stitutional question; and, being unnecessary, we refrain 
from doing so; thus giving full recognition to the pre¬ 
sumption of constitutionality.’’ 

Having assumed the constitutionality of the proviso in 
question, there was nothing left for the Court to discuss 
much less to decide since the proviso is challenged on the 
ground that Congress had no power to confer the authority 
exercised. Thus, with all respect, the court begs the ques¬ 
tion by assuming but refusing to pass upon the constitution¬ 
ality of the Act. 

The court and the Attorney General are agreed that the 
United States have a substantial interest in seeing that the 
Secretary of the Interior pass this $1535.70 to Osage County 
and not retain it in his possession to be distributed to the 
individual members of the Tribe according to the terms of 
the Act. 

If this position of the appellees and three-judge court is 
well founded, the result is that the appellees and the court 
could admit that the proviso is void; that it is a sheer nul¬ 
lity; that it is repugnant to the Constitution of the United 
States; that it was not passed in pursuance to the Constitu¬ 
tion ; that it is not the law of the land; that it deprived the 
Osage Indians of their property without due process of law 
and without compensation; and that it authorized the con¬ 
fiscation of the property of the Osage Tribe and its mem¬ 
bers; nevertheless, the Osage Tribe and its members, for 
whom the United States is guardian, could not complain of 
such confiscation and such deprivation because the United 
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States (a) has a substantial interest in the enforcement of 
the void statute (b) that it is an indispensable party to any 
proceeding to invalidate it (c) that it can not be made a 
party without its consent and (d) that the Secretary of the 
Interior can not be enjoined from confiscating the property 
of the Osage Tribe and its members under an authority 
which Congress had no power to confer. 

Indeed, Mr. Justice Miller, in writing the opinion for the 
three-judge court, said specifically that whether or not the 
1921 Act was unconstitutional “can even be tried, depends 
upon whether the United States consents to be sued”. This 
means that there is no power in the courts to protect the 
Indian wards of the Government from the confiscation of 
their property under a void statute unless Congress passes 
an act to relieve its Indian wards from the confiscation 
theretofore authorized by it. No court should come to any 
such onerous and unjust conclusion unless impelled thereto 
by the most explicit demands of the law. 

It can not be doubted that if Congress had authorized a 
public officer to take the property of an individual citizen 
of the United States and give it to a community without just 
compensation, such legislation would be void as repugnant 
to the Constitution. It can not be doubted that if Congress 
undertook to direct the delivery or the transfer of property 
of one community, one state or one city to another commu¬ 
nity, city or state, it would violate the Constitution of the 
United States, and any officer attempting to execute such a 
statute would be subject to the restraining order of the 
courts. The United States can no more take the tribal or 
individual property of the Indians and give it to Osage 
County, than it could take the property of any of its other 
citizens and so confiscate it. 
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(a) The proviso is equally void whether the proceeds of 
Osage oil and gas royalties are ‘‘tribal property” or the 
property of individual members of the tribe. 

In this connection, the three-judge court states the posi¬ 
tion of the appellants as follows (p. 181): 

“Plaintiffs’ position is that by virtue of the Act of 1906, 
the royalties -were placed to their individual credit, not 
as trust funds, but as segregated, individual property 
of the members of the Tribe; hence, that Congress 
lacked the power to confer upon the Secretary, author¬ 
ity to distribute any part of the funds to Osage County; 
consequently, that the Act of 1921 deprived them of 
property, in disregard of their vested rights. The Gov¬ 
ernment contends that the United States is a trustee 
of the funds, with power to act with respect to them; 
consequently, that it is interested adversely to plain¬ 
tiffs, and is an indispensable party to a suit involving 
the right to the fund in dispute.” 

It is the contention of the appellants that Congress lacks 
power to confer any authority upon the Secretary of the 
Interior to direct the payment of the proceeds of the Osage 
oil and gas royalties to Osage County, Oklahoma, whether 
the same be “tribal funds” or the funds of the individual 
members of the Tribe. In either case, the proviso authoriz¬ 
ing such confiscation is equally repugnant to the Constitu¬ 
tion of the United States. 

The fundamental error in the contention of the appellees 
and the three-judge court that the Congress has “plenary 
povrer” over tribal property, is to confuse the power which 
Congress can exercise over tribal relations with that which 
it can exercise over tribal property. 

The tribal relations are dealt with by the political depart¬ 
ment of the government, and when acting in this capacity, 
its act is not subject to judicial review. In Lone Wolf v. 
Hitchcock. 187 U. S. 553, 565,47 Law Ed. 292, the court said: 

“Plenary authority over the tribal relations of the 
Indians has been exercised by Congress from the begin- 
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ning, and the power has always been deemed a political 
one, not subject to be controlled by the judicial depart¬ 
ment of the government.” 

While Congress has plenary power over the tribal rela¬ 
tions of the Osage Indians, which control is a political one, 
the power of Congress to manage and control “tribal prop¬ 
erty” must be exercised “directly for the protection of the 
tribal property”. Cherokee Nation v. Hitchcock, 187 U. S. 
294, 306. “Protection does not imply the destruction of the 
protected.” Worcester v. Georgia, 6 Peters 515, 552. There 
is no decision in the books which upholds the power of Con¬ 
gress to deal without limitation and restraint, even with 
the “tribal property” of the Indians. It is unnecessary to 
trace all of the decisions on this subject, but even if the roy¬ 
alties from the Osage gas and oil leases could be considered 
“tribal property”, the Congress has no power to give this 
“tribal property” over to Osage County or to deal with it 
as its own. 

In United States v. Creek Nation, 295 U. S. 103,109, it was 
held that Congress could not take the land from the Creek 
tribe and give it to the Sac and Fox tribes, the court saying: 

“A question is raised as to whether there was an ap¬ 
propriation or taking of the lands by the United States. 
* * • The tribe (the Creek tribe) w’as a dependent 
Indian community under the guardianship of the United 
States, and therefore its property and affairs were sub¬ 
ject to the control and management of that government. 
But this power to control and manage was not absolute. 
While extending to all appropriate measures for pro¬ 
tecting and advancing the tribe, it "was subject to limi¬ 
tations inhering in such a guardianship and to pertinent 
constitutional restrictions. It did not enable the United 
States to give the tribal lands to others, or to appro¬ 
priate them to its own purposes, without rendering, or 
assuming an obligation to render, just compensation for 
them; for that ‘would not be an exercise of guardian¬ 
ship, but an act of confiscation’.” (Italics ours) 
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The doctrine laid down and the language used in the 
Creek case were followed in Shoshone Tribe v. United 
States, 299 U. S. 476, where the court held that the right of 
occupation of the Shoshone Indians was as sacred as the 
fee, and that the agreements ratified by the Act of Congress 
providing for the transfer of Shoshone lands to the Arapa- 
hoes were void, and said (p. 498) “ spoliation is not manage¬ 
ment. ’ ’ 

In Chippewa Indians v. United States, 301 U. S. 373, 375, 
Mr. Justice Van Devanter said: 

“Our decisions, while recognizing that the govern¬ 
ment has power to control and manage the property and 
affairs of its Indian wards in good faith for their wel¬ 
fare, show that this power is subject to constitutional 
limitations and does not enable the government to give 
the lands of one tribe or band to another, or to deal with 
them as its own.” (Italics ours) 

It is settled beyond controversy, therefore, by these latest 
decisions of the Supreme Court, that even if the income 
from the Osage oil and gas royalties were “tribal prop¬ 
erty”, Congress was without power to authorize the taking 
of this income from the tribe and giving it to Osage County, 
Oklahoma. The query is pertinent if Congress could author¬ 
ize the taking of one percentum of the income and giving it 
to Osage County, could it equally direct the payment of all 
the income to Osage County, being a matter of degree and 
not of principle? 

(b) Osage royalties are the absolute property of the indi¬ 
vidual Osage Indians. 

The appellants’ contention that these royalties are not 
trust funds has been affirmed and reaffirmed by the courts. 

Section 4 of the Osage Act of June 28,1906, provides that 
the trust fund therein set up should be “segregated as soon 
after January first, nineteen hundred and seven, as is prac¬ 
ticable and placed to the credit of the individual members 
of the said Osage tribe on a basis of a pro rate division 
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among the members of said tribe. . . .” This was done. 
The Circuit Court of Appeals for the Tenth Circuit said: 
“The trust funds were segregated and credited to the indi¬ 
vidual members of the Osage Tribe in 1907.” Globe Indem¬ 
nity Co. v. Bruce, 81 Fed. (2d) 143, 147, 148. The amount 
credited to the account of each Indian was $3,92S.50, which 
sum Justice Brandeis characterized as “the trust fund.” 
McCurdy v. United States, 246 U. S. 263, 271, 62 L. ed. 706, 
710. 

On this point Chief Justice Taft, in Work v. United States 
ex rel. Mosier, 261 U. S. 353, 354, 67 L. ed. 693, 694, said: 

“Under sec. 4, funds belonging to the tribe and de¬ 
rived from various sources were to be held by the 
United States as trustee for twenty-five years, and the 
interest, as earned thereon, was to be divided between 
the members of the tribe. In addition, under the second 
paragraph of sec. 4, the royalty received from oil, gas, 
coal, and other mineral leases, * * * were to be dis¬ 
tributed to the members of the tribe as income, payable 
quarterly.” 

At another point in the same ease the Chief Justice said: 

“The Act of June 28, 1906, * * * was enacted to 
make a definite disposition of the Osage Indians’ re¬ 
sources. * * * (All land with unimportant exceptions 
were to be allotted among the members.) On the other 
hand, the funds of the tribe were to be kept by the 
United States in its Treasury, and interest thereon was 
to be paid quarterly to the members, share and share 
alike. In addition to this interest, there was also to be 
distributed, as they fell due, the royalties from leases 
of mineral rights, * * *.” (p.358) 

The distinct character of the segregated trust fund was 
pointed out by Justice Brandeis, in the case of McCurdy v. 
United States, supra, where he said: 

“Even if the w’hole trust fund should be released and, 
despite supervision, improvidently spent, the legally 
competent allottee would still have his homestead and 
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his share in valuable undivided oil, gas, and coal rights; 
and the legally incompetent, his surplus lands in addi¬ 
tion.’ ’ (pp. 269,270) 

The Act draws a distinction between the statutory ‘ * trust 
funds” authorized from the sale of the lands held in trust 
and the royalties from the oil and gas leases, which “were 
to be distributable to the members of the tribe as income 
payable quarterly”. Work v. Mosier, supra; Work v. Lynn, 
266 U. S. 161. 

In the Mosier case the first question presented was the 
classification of bonuses from the oil and gas leases of the 
Osage Indians. Chief Justice Taft, speaking for the court, 
said that those bonuses were to be included in royalties as 
a matter of statutory construction; that this w T as not left to 
the discretion of the Secretary but was determinable in court 
at the instance of the beneficiaries as of right, and said “The 
duty of the Secretary to pay this income to the adult mem¬ 
bers of the tribe is ministerial”, (p. 359) 

In the Lynn case a writ of mandamus was issued by the 
Supreme Court of the District of Columbia to compel the 
Secretary of the Interior to pay to the guardian of an in¬ 
competent Osage Indian her share of certain tribal income. 
The case was taken to the Supreme Court of the United 
States. That court considered Section 4 of the Act of 
March 3, 1921, 41 Stat. 1244, and said that it made it the 
plain duty of the Secretary to cause the several payments 
of income to be made in the amounts and at the time speci¬ 
fied, and to invest the excess. The Secretary had refused 
to make payments unless the guardian would agree to in¬ 
vest the moneys in certain bonds or deposit the same in 
bank. Holding that the Secretary exceeded his authority 
to impose a restriction as to how the money should be in¬ 
vested or deposited, the court said that a mandamus was 
rightly awarded but should have commanded the Secretary 
to ‘ 1 recognize and respect the right of the relator to be paid 
without any restriction as to how the same should be in¬ 
vested or deposited.” (p. 171) 
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Finally, the absolute ownership of the royalties from the 
Osage oil and gas leases by the individual members of the 
tribe is conclusively shown in Choteau v. Burnet, 283 U. S. 
691, holding that the income received by an Osage Indian 
as his share of the royalties is subject to Federal income 
tax, Mr. Justice Koberts saying (p. 695): 

“It is true, as petitioner asserts, that as to his home¬ 
stead he still remains a restricted Indian. But this 
fact is only significant as evidencing the contrast be¬ 
tween his qualified power of disposition of that prop¬ 
erty and his untrammeled ownership of the income in 
controversy. The latter was clearly beyond the control 
of the United States. The duty to pay it into petition¬ 
er’s hands, and his power to use it after it was so paid, 
were absolute. Work v. Mosier, 261 U. S. 352; Work 
v. Lynn, 266 U. S. 161.” 

To sum up the effect of the foregoing decisions it is suffi¬ 
cient to say that Congress certainly has no greater power 
to direct the payment to Osage County of the money belong¬ 
ing absolutely to the Osage Tribe of Indians, or its indi¬ 
vidual members, than it had to direct the transfer of the 
tribal lands of the Creek Indians to the Sac and Fox Indians 
(Creek Nation v. United States, supra ); or to transfer the 
lands of the Shoshone to the Arapahoes ( Shoshone Tribe 
v. United States, supra) ; or to treat the lands of the Chip¬ 
pewa Indians as its own ( Chippewa Indians v. United 
States, supra ); or to direct the Secretary of the Interior 
to withhold these royalties from the adult members of the 
Tribe unless complying with conditions as to its disposi¬ 
tion (Work v. Lynn, supra) ; or to fail to comply with his 
ministerial duty to pay the bonuses from these oil and gas 
leases as royalties to the individual members of the Tribe 
(Work v. Mosier, supra). 

In the language of the Mosier case, quoted from Lane v. 
Pueblo of Santa Rosa, 249 U. S. 110, the action of the Sec¬ 
retary in this case w r as not “an exercise of guardianship 
but an act of confiscation.” 
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n. 

The United States is Not an Indispensable Party to this 
Suit to Restrain the Secretary of the Interior from Ex¬ 
ercising an Alleged Authority to Confiscate the Prop¬ 
erty of the Indian Tribe and Its Members, an Authority 
Which Congress Ead No Power to Confer Upon Him, 
and the Bill of Complaint Was Improperly Dismissed. 

This is a suit to enjoin the Secretary of the Interior from 
exercising an authority which Congress had no power to 
confer, to enjoin the Secretary from further carrying into 
effect an Act of Congress under which he had paid over to 
Osage County, Oklahoma, the sum of $1,093,000 which be¬ 
longed to the Osage Tribe of Indians. The moneys in ques¬ 
tion here were the proceeds of Osage oil and gas royalties. 

The United States as a sovereign or as guardian of the 
Indians has no proper interest either substantially or other¬ 
wise in the enforcement of the void statute unless the right to 
commit suicide is an attribute of sovereignty. If the United 
States has any interest in this litigation, direct or indirect, 
it should be on the side of its wards. If the appellants are 
successful in this litigation the $1535.70, which is the un¬ 
doubted property of the Indians, will not be paid over to 
Osage County, but wfill remain in the hands of the Secretary 
to be disposed of legally and not illegally. On the other hand, 
if the United States be a necessary party defendant to this 
suit to protect the Indians, and this decision stands, the 
property of the Indians will be paid over to Osage County 
and will be no longer in the hands of the trustee or subject 
to the control of Congress. If in some other litigation the 
proviso in question is held void, the United States will be 
liable to the Indians for the action of its officers in confis¬ 
cating their property. Therefore, from either a constitu¬ 
tional or a pecuniary standpoint the interest of the United 
States should be on the side of its wards. 
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(a) Morrison v. Work analyzed. 

The three-Judge Court and the appellees rely upon Mor¬ 
rison v. Work, 266 U. S. 482, as conclusive of the contention 
that the United States is an indispensable party. 

The Morrison case itself provides a complete and ex¬ 
plicit answer to this contention. There the Court estab¬ 
lished the power of Congress to confer the authority exer¬ 
cised and pointed out the crucial distinction between that 
case and this. Justice Brandeis, speaking for a unanimous 
court, was careful to say: 

“The case at bar is unlike those in which relief by 
injunction has been granted against the head of an 
executive department, or other officer of the govern¬ 
ment, to enjoin an official act on the ground that it was 
not within the authority conferred, or that it was an 
improper exercise of such authority, or that Congress 
lacked the power to confer the authority exercised 
(p. 486) (Italics ours) 

The instant case, on the other hand, is identical with those 
cases “in which relief by injunction has been granted 
against the head of an executive department, or other offi¬ 
cer of the government, to enjoin an official act on the ground 
* * * that Congress lacked the power to confer the authority 
exercised.” This point and this distinction was expressly 
recognized and accentuated in Barr v. Rhodes, 35 Fed. 
Supp. 223, 224, 225. There the court said: 

“The defendant contends that the action is one in 
effect against the United States and that the United 
States cannot be sued except with its consent, which 
consent has not been given in this matter. It is of 
course settled as a general proposition that the United 
States cannot be sued without its consent. But it is 
also well settled that in many instances officers of the 
United States can be sued without it being construed 
as a suit against the Government. It depends upon the 
facts in each case as to whether or not a suit against an 
officer of the United States is essentially a suit against 
the United States. The following cases are examples 
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of where suits against federal officials were dismissed 
because they were essentially suits against the United 
States. (Citing cases, one of which is Morrison v. Work) 
Examples of where suits against federal officials have 
been permitted are the cases of (citing cases). The 
opinion in Morrison v. Work, supra, recognizes the 
right to grant relief by injunction against the head 
of an executive department or other officer of the gov¬ 
ernment •when the official act complained of was not 
within the authority conferred or was an improper ex¬ 
ercise of such authority, or when Congress lacked the 
power to confer the authority exercised. The distinc¬ 
tion between the two classes of cases was pointed out 
by the court in Philadelphia Co. v. Stimson, supra (223 
U. S. 605, 32 S. Ct. 345, 56 L. ed. 570) as follows: 
‘Where the officer is proceeding under an unconstitu¬ 
tional act, its invalidity suffices to show that he is with¬ 
out authority, and it is this absence of lawful power 
and his abuse of authority in imposing or enforcing, 
in the name of the state, unwarrantable exactions or 
restrictions, to the irreparable loss of the complain¬ 
ant which is the basis of the decree 

In the case of Ickes v. Fox, 300 U. S. 82, 96, 81 L. ed. 525, 
the court said that the suits in that case were— 

“brought to enjoin the Secretary of the Interior from 
enforcing an order the wrongful effect of which will 
be to deprive respondents of vested property rights 
* # *. That such suits may be maintained without 

the presence of the United States has been established 
by many decisions of this court, of which the following 
are examples: Noble v. Union River Logging R. Co., 
147 U. S. 165, 171, 172, 176, 37 L. ed. 123, 125-127, 
13 S. Ct. 271; Philadelphia Co. v. Stimson, 223 U. S. 
605, 619, 56 L. ed. 570, 576, 32 S. Ct. 340; Goltra v. 
Weeks, 271 U. S. 536, 544, 70 L. ed. 1074,1078, 46 S. Ct. 
613; Work v. Louisiana, 269 U. S. 250,254,70 L. ed. 259, 
262, 46 S. Ct. 92; Payne v. Central P. R. Co., 255 U. S. 
228, 238, 65 L. ed. 598, 603, 41 S. Ct. 314. These deci¬ 
sions cite other cases to the same effect. The recog¬ 
nized rule is made clear by what is said in the Stimson 
Case.” 

“If the conduct of the defendant constitutes an un¬ 
warrantable interference with property of the com- 
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plainant, its resort to equity for protection is not to be 
defeated upon the ground that the suit is one against 
the United States. * * * And in case of an injury threat¬ 
ened by his illegal action, the officer cannot claim immu¬ 
nity from injunction process. (The principle has fre¬ 
quently been applied with respect to state officers seek¬ 
ing to enforce unconstitutional enactments. * * * And it 
is equally applicable to a Federal officer acting in ex¬ 
cess of his authority or under an authority not validly 
conferred.) 

“The complainant did not ask the court to interfere 
with the official discretion of the Secretary of War, but 
challenged his authority to do the things of which com¬ 
plaint was made. The suit rests upon the charge of 
abuse of power, and its merits must be determined 
accordinglv; it is not a suit against the United States.” 
(p. 619-260) 

In this connection Mr. Chief Justice Hughes in Yearsley 
v. II. A. Ross Construction Co., 309 U. S. 18, 84 L. ed. 554, 
defined the term “validly conferred” in the following ex¬ 
pression : 

“In that view, it is clear that if this authority to 
carry out the project was validly conferred , that is, if 
what was done was within the constitutional power of 
Congress, there is no liability # # # .” 

This precedent and principle were followed by this court 
in the recent case of Lukens Steel Co. v. Perkins , 70 App. 
D. C. 354, 362, 108 Fed. (2d) 627. The court said: 

“Appellees contend that the present suit is in fact 
one against the United States; that the latter is an in¬ 
dispensable party which, not having given its consent, 
cannot be sued. It is true, as a general rule, that the 
United States is an indispensable party in certain 
suits in which the judgment or decree rendered may 
substantially affect its interest; but all suits against 
public officers do not fall within the operation of that 
rule. Thus, it has long been recognized that an officer 
who acts outside the scope of his jurisdiction and with¬ 
out authorization of law may be liable even in damages 
for injuries suffered by a citizen as a result thereof. 
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And the Supreme Court has in numerous instances ap¬ 
proved the use of injunction process in clear cases of 
illegal action or threatened illegal action by public offi¬ 
cers. ” (p. 636.) 

(b) Facts herein different from Morrison case. 

In the instant case the United States does not own and 
does not claim to own the land or the mineral deposits or 
the proceeds of oil and gas royalties. The land when bought 
was paid for with Osage Tribal funds ($1,099,137.41) sub¬ 
ject to an express trust recited in the deed and was allotted 
in severalty to the enrolled members of the tribe prior to 
1909 under the terms of the Act of June 28, 1906, entitled 
“An Act for the division of the lands and funds of the 
Osage Indians in Oklahoma, and for other purposes”. The 
mineral deposits were reserved to the Tribe in said Act. A 
trust fund amounting to $3,928.50 for each Osage Indian 
was set up in 1907, under the terms of said Act but the in¬ 
terest on the trust fund and the proceeds of oil and gas 
royalties did not constitute a part of the trust fund but, 
under the terms of the Act, were to be paid out quarterly 
to the members of the Osage Tribe of Indians. Osage oil and 
gas royalties belonged to the Osage Indians and not to the 
United States. 

As noted above, the court in the case of Barr v. Rhodes 
properly said: 

“It depends upon the facts in each case as to whether 
or not a suit against an officer of the United States is 
essentially a suit against the United States.” 35 F. 
Supp. 223, 224. 

There is no controlling or significant analogy between the 
facts in the Morrison case and this case. In that case “the 
Chippewa Indians of Minnesota ceded to the United States 
their title to all lands constituting their reservations in that 
state,” with an immaterial exception. 
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(c) This is not a suit to control the Secretary’s discretion. 

Not only were the facts in the Morrison case and in the 
instant case fundamentally different, but the relief sought 
was fundamentally different. As shown above, Morrison 
was seeking, among other things, to have the court control 
and direct both the discretion and the action of the Secre¬ 
tary of the Interior with reference to the management and 
disposition both of lands and proceeds of lands. That Mor¬ 
rison was seeking to control the action of the Secretary 
within the range of his “statutory discretion” was recog¬ 
nized by this Court in the Lukens Steel case , supra (107 
Fed. (2d) 627, 637). The complainants here are not seek¬ 
ing the control or direct the discretion of the Secretary of 
the Interior, but is seeking to restrain the Secretary from 
the performance of a ministerial act in respect to ■which he 
has no “statutory discretion”. The Act complained of 
provides in express terms that— 

“the Secretary of the Interior is hereby authorized 
and directed to pay, through the proper officers of the 
Osage Agency, to Osage County, Oklahoma, an addi¬ 
tional sum equal to 1 per centum of the amount received 
by the Osage Tribe of Indians as royalties from pro¬ 
duction of oil and gas * * *.” Sec. 5, Act of March 3, 
1921, 41 Stat. 1249, 1251. 

The terms of this Act are both mandatory and preemptory. 
As stated above, under this imperious mandate the Secre¬ 
tary of the Interior has already disbursed more than $1,- 
000,000 belonging to the Osage Indians, and, unless re¬ 
strained, he will in obedience to that imperious mandate, 
pay over to Osage County $1,535.70 still remaining in his 
hands. 

Appellant does not ask the court to control the discretion 
of the Secretary of the Interior, either directly or indi¬ 
rectly, but to restrain him from exercising an authority 
which Congress has no power to confer. If the relief sought 
should be granted the money would still remain in the hands 
of the trustees subject to be distributed in accordance with 



23 


constitutional acts heretofore passed by Congress or which 
may hereafter be enacted. No substantial claim of the trus¬ 
tee is interfered with by requiring the officer to hold the 
money. 

(d) The Bill of Complaint was improperly dismissed. 

We submit that the holding of the court below that the 
United States is an indispensable party to a suit to enjoin 
the public officer on the ground that Congress lacked the 
power to confer the authority exercised, without determin¬ 
ing first whether Congress had the power to confer such 
authority, is wholly in conflict with Morrison v. Work, 
supra, where in determining that the United States was an 
indispensable party, the court found the statute attacked 
constitutional, and also pointed out that that case was dis¬ 
tinguished from those where the power of Congress to con¬ 
fer such authority was challenged. It is likewise in con¬ 
flict with Philadelphia Co. v. Stimson, 226 U. S. 605, 56 L. 
ed. 570, where the court said that where the officer is pro¬ 
ceeding under an unconstitutional act, its invalidity suffices 
to show that he is without authority. In the language of 
that case “this suit rests upon an abuse of power”. It is 
further in conflict with Barr v. Rhodes, 35 Fed. Supp. 223, 
in that court’s analysis of Morrison v. Work, supra, holding 
that the latter case recognizes the right to grant injunctive 
relief against an officer of the government, where Congress 
lacks the power to confer the authority exercised. 

In this connection, Banco de Espana v. Federal Reserve 
Bank, 114 Fed. (2nd) 438, illustrates and confirms appel¬ 
lants’ position that whether or not a public officer can be 
sued for his acts done under color of his office, depends upon 
whether or not those acts were lawful, and the legality of his 
acts will be first determined. 

In that case there were three suits (1) against the Fed¬ 
eral Reserve Bank of New York, (2) against the United 
States Lines Co., and (3) against one Solomon individually 
and as Superintendent of the United States Assay Office in 
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New York. The suits arose from the purchase of 6VL> million 
dollars worth of silver by the Secretary of the Treasury 
from persons purporting to act as the government of Spain. 
The three defendants asked for summary judgment and 
moved to dismiss in each action, claiming the immunitv of 
the United States to suit. Both courts upheld the right of 
the Bank to sue the Federal Reserve Bank and the United 
States Lines but granted the motion to dismiss against the 
Superintendent of the United States Assay Office in New 
York on the ground that the silver was the property of the 
United States and the action of the Assay Officer was lawful. 

Judge Clark, writing the opinion of the Circuit Court of 
Appeals (p.44S) said: 

“If a public officer or agent is acting lawfully, no 
judgment ought to be awarded against him and the 
question of whether he may be sued or not is academic. 
Actually here defendants have been sued for the pur¬ 
pose of determining whether or not their acts were law¬ 
ful. The result of an affirmative answer may be stated 
to the effect that since defendants’ acts were legal they 
cannot be sued because of their sovereign immunity, or 
it may be said that although they are suable no judg¬ 
ment may be had against them, since no wrong was 
done.” 

After pointing out that Solomon was the mere custodian 
of the property for the United States and that the silver was 
at all times under the direction of the Secretary of the Trea¬ 
sury, the court further said: 

“But even though Solomon had possession sufficient 
for suit if it was of a wrongful nature, our holding that 
the acts of the United States officials were lawful makes 
inapplicable the exception from immunity as that has 
been defined in the cases.” 

It will be observed in this case that all of the defendants 
were sued for the purpose of determining whether or not 
their acts were lawful and, before determining their im¬ 
munity from suit, the court necessarily determined the legal- 
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ity of their acts. This, in effect, is what the appellants are 
seeking to do in this case. 

Finally, not only did the court in Morrison v. Work, supra, 
determine the constitutionality of the Act of Congress in the 
absence of the United States, but the constitutionality of 
Acts of Congress were determined in the absence of the 
United States in Cherokee Nation v. Hitchcock, 187 U. S. 
294, and Lone Wolf v. Hitchcock, 187 U. S. 553. 

The motion to dismiss should have been denied. 

m. 

The Action of the Three-Judge Court in Remitting the Case, 
After Full Argument, to One of Its Members Sitting as 
a Single Judge in the District Court of the United 
States for the District of Columbia, Deprives the Ap¬ 
pellants of the Right of Direct Appeal to the Supreme 
Court of the United States, as Provided by the Act of 
August 24, 1937, 28 U. S. C. A., Section 380-A. 

The three-judge court in remitting this case to one of its 
members acting as a single judge of the District Court, says 
that it is the duty of the trial judge ‘‘to ascertain whether 
a substantial claim of unconstitutionality has been pre¬ 
sented” and that “the lack of a substantial question of con¬ 
stitutional law may appear either because it is obvious from 
a reading of the statute or because it so clearly results from 
previous decisions of the Supreme Court as to foreclose the 
subject”. 

The court then carefully refrains from even suggesting 
that the bill of complaint fails to show a substantial consti¬ 
tutional question (indeed it admits the complaint poses such 
a substantial question), but contents itself wdth a reaffirma¬ 
tion of its conclusion that the United States is an indispens¬ 
able party, and therefore concludes that it is the duty of the 
single judge to decide the question of indispensability of 
parties. 

The failure of the court to determine the question of con¬ 
stitutionality, relying upon Morrison v. Work, where the 
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court in the absence of the United States, did determine the 
statute therein considered was constitutional, and thus first 
established the power of Congress to confer the authority 
exercised, and in spite of a like determination, in the ab¬ 
sence of the United States, in Cherokee Nation v. Hitchcock 
and Lone Wolf v. Hitchcock , both supra, leaves the curious 
result that a public officer can be restrained from violating 
a valid statute, but that an invalid statute clothes him with 
such authority that he cannot be restrained from enforcing 
it, despite the statement in the Stimson case, supra, that 
“its invalidity suffices to show that he is without authority”. 

The failure to determine this question leads irresistibly 
to the conclusion that the court below agreed with the appel¬ 
lants’ position in this regard. Likewise, it is fair to assume 
that if the Attorney General had the conviction that the stat¬ 
ute is constitutional, his motion to dismiss would have em¬ 
braced this ground, and not rested the case upon the techni¬ 
cal postion that the United States, as a sovereignty, has a 
substantial claim in the enforcement of an unconstitutional 
statute. The determination that this statute is constitu¬ 
tional would establish the power of Congress, end this liti¬ 
gation and be a decision on its merits. 

It would not seem unfair to suggest that the officers of the 
United States, charged with the duty to protect the wards 
of the nation, might find it consistent with that duty to be 
eager to see that the property of the Tribe and its members 
should not be confiscated by virtue of an authority which 
Congress had no power to confer. 

We submit, therefore, that regardless of the necessity of 
the presence of the United States in the litigation, the bill of 
complaint raised a substantial constitutional question upon 
which, even with the accompanying question of the indispen¬ 
sability of parties, the appellants, under the Act of August 
24,1937 (Stat. App. 1) had the right to be heard by a three- 
judge court, and the right of direct appeal to the United 
States Supreme Court. 
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This case comes squarely within the language of the court 
below as one where the indispensability of the United States 
as a party is “inextricably tangled with” the constitutional¬ 
ity of the Act. The court below says there is “no doubt of 
the propriety” of a three-judge court acting upon “all ques¬ 
tions involved in the litigation necessary for disposition of 
the prayer for injunction”, but refused to even pass upon 
the question upon which they, in effect, directed one of their 
members to decide. 

This decision is based upon the assumption that the 
greater does not embrace the lesser, and the final result is 
to deprive the complainant of a direct appeal to the Su¬ 
preme Court, and to require an appeal to a tribunal, two of 
whose members have already determined the issue adversely 
to the appellants. Nothing in the “instructions” of the Su¬ 
preme Court, relied on by the three-judge court, required 
the three-judge court to fail to exercise the right to deter¬ 
mine the issues, about the propriety of which action they 
say “there seems to be no doubt”, and when they clearly 
point out “that the complaint poses a controversy which, 
considered on the merits of the allegations alone, brings the 
case unquestionably within the terms of the statute”. 

The three-judge court improperly remitted the case to one 
of its members sitting as a single judge of the District Court. 

CONCLUSION. 

The proviso in the Act of March 3, 1921, should be de¬ 
clared void, the judgment of the court below in dismissing 
the bill of complaint should be reversed and the cause re¬ 
manded to the District Court with leave to the appellees to 
answer if they be so advised. 

Thos. P. Gore, 

Leslie C. Garnett, 

Attorneys for Appellants. 
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1 Endorsed: Filed March 31, 1941 Charles E. 

Stewart, Clerk 

In the District Court of the United States for the District of 

Columbia. 

Osage Tribe of Indians, Fred Lookout, Principal Chief and 
member of the Osage Tribe of Indians, on behalf of 
said Tribe and the members thereof, Pawhuska, Okla¬ 
homa, Plaintiffs, 

v. 


Harold L. Ickes, Secretary of the Interior of the United 
States, Interior Department, Washington, D. C., and 
Tom H. Fraley, Treasurer of Osage County, Pawhuska, 
Oklahoma, Defendants . 

Civil Action No. 10787 

Complaint for Injunction Restraining Payment of 1 Per 
Centum Tax on Osage Royalties Under Section 5 
of the Act of March 3,1921 

Plaintiff states as follows: 


I. 

(a) Plaintiff, the Osage Tribe of Indians, is a tribe of 
Indians now composed of 1,136 Indians, more or less, and 
located in Osage County, Oklahoma, and is governed by a 
Principal Chief and Tribal Council and brings this suit in 
its own behalf. 

(b) Plaintiff, Fred Lookout, is Principal Chief of the 
plaintiffs, Osage Tribe of Indians, in Osage County, Okla¬ 
homa, and brings this action on behalf of such Tribe as 
Principal Chief and as a member of the Tribe on behalf of 

all other members of such Tribe jointly interested. 

2 (c) Defendant, Harold L. Ickes, is Secretary of the 

Interior of the United States and is sued in his official 


3 


capacity as such. Defendant, Tom H. Frailey, is County 
Treasurer of Osage County, Oklahoma, and is sued in his 
official capacity as such. 

(d) The action arises under the Constitution of the 
United States, Article Five of the Amendments, Article I, 
Section 7, Clause 1, and Article I, Section 8, Clause 1, and 
under the Act of March 3,1921, 41 Stat. 1249. 

II. 

That the plaintiff, Osage Tribe of Indians, acquired the 
Osage reservation in pursuance of the Acts of June 5, 1872, 
March 3, 1873, and March 3, 1883, in the Indian Territory, 
afterwards Oklahoma Territory, and continued to occupy 
that reservation as a tribe until the State of Oklahoma was 
created in 1907, whereupon the Osage Indian Reservation 
became and remains Osage County, Oklahoma; that the 
lands of the said Osage Indian Reservation -were purchased 
by the said Tribe of Osage Indians by deed of indenture 
dated June 14, 1883, at a purchase price of $1,099,137.41 
paid out of moneys in the Treasury of the United States 
belonging to said Tribe and were conveyed to the United 
States to be held, as expressly declared in the indenture, 
“in trust for the use and benefit of said Osage * * # In¬ 
dians.” 

m. 

That the Osage Act of June 28, 1906, 34 Stat. 539, was 
entitled “An Act for the division of the lands and funds of 
the Osage Indians in Oklahoma Territory, and for 
3 other purposes,” and, as introduced, was in the na¬ 
ture of an agreement between the said Tribe and the 
United States. The said Act provided that ‘ ‘ the tribal lands 
and tribal funds of said tribe shall be equally divided among 
the members of said tribe” and further provided that the 
surface of the land theretofore purchased by the said Osage 
Tribe of Indians in the Territory of Oklahoma should be al¬ 
lotted in severalty to the members of the Osage Tribe and by 
said Act and the Acts amendatory thereof the minerals cov- 
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ered by all of the lands owned by the said plaintiff, Osage 
Tribe of Indians or the members thereof, were and are re¬ 
served and will remain reserved to the use of said Tribe un¬ 
til April 8, 1983, in accordance with the express trust de¬ 
clared in said deed of indenture. That said Act, among other 
things, provided that the lands, moneys, and mineral inter¬ 
ests of any deceased member of the Osage Tribe shall de¬ 
scend to his or her legal heirs, according to the laws of Okla¬ 
homa, except that in default of issue or spouse said lands, 
moneys, and mineral interests must go to the mother and 
father equally. The official roll of the Osage Tribe pre¬ 
pared in pursuance of said Act contained 2,229 members and 
the segregated share of each member in the trust fund and 
the right to share equally in the royalties from the mineral 
interests during the trust period is commonly known as an 
Osage headright. 

IV. 

That under the said Act of June 28, 1906, all the allotted 
lands in the said Osage Indian Reservation, now Osage 
County, Oklahoma, were subject to be leased for oil and gas 
purposes by the Osage Tribe of Indians, through its Tribal 
Council, with the approval of the Secretary of the Interior, 
and that such leases have been made and approved from 
time to time, and oil in paying quantities was discovered 
and developed and now is being produced upon said lands. 

4 V. 

That the royalties to be paid to the Osage Tribe under 
Osage tribal leases are required by the Act of June 28,1906, 
to be placed in the Treasury of the United States to the 
credit of the members of the Osage Tribe of Indians for the 
use and benefit of the individual members of said Tribe. 

VI. 

That all the oil and gas produced in the Osage Reserva¬ 
tion, now Osage County, Oklahoma, in pursuance of the 
leases made by the said Osage Tribe of Indians through 
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its Tribal Council, with tbe approval of the Secretary of the 
Interior, and the proceeds therefrom were immune from 
State taxation prior to the passage of the Act of March 3, 
1921, 41 Stat. 1249. 

vn. 

That on March 3,1921, Congress passed an Act (41 Stat. 
1249) amending the aforesaid Act of June 28,1906, Section 
5 of which provides as follows: 

“Sec. 5. That the State of Oklahoma is authorized 
from and after the passage of this Act to levy and 
collect a gross production tax upon all oil and gas pro¬ 
duced in Osage County, Oklahoma, and all taxes so col¬ 
lected shall be paid and distributed, and in lieu of all 
other State and county taxes levied upon the production 
of oil and gas as provided by the laws of Oklahoma, the 
Secretary of the Interior is herebv authorized and di- 

w * 

rected to pay, through the proper officers of the Osage 
Agency, to the §tate of Oklahoma, from the amount 
received by the Osage Tribe of Indians as royalties 
from production of oil and gas, the per centum levied 
as gross production tax, to be distributed as provided 
by the laws of Oklahoma: Provided, That the Secretary 
of the Interior is hereby authorized and directed to pay, 
through the proper officers of the Osage Agency, to 
Osage County, Oklahoma, an additional sum equal to 
1 per centum of the amount received by the Osage Tribe 
of Indians as royalties from production of oil and gas, 
which sum shall be used by said county only for the 
construction and maintenance of roads and bridges 
therein: Provided further, That the proper officials of 
Osage County shall make an annual report to the Sec¬ 
retary of the Interior showing that said fund has been 
used for road and bridge construction and maintenance 
only.” 

5 VIII. 

That from and after the passage of the last mentioned 
Act of March 3, 1921, the oil companies producing oil and 
gas under Osage Tribal leases have paid the gross produc¬ 
tion tax imposed by the State of Oklahoma, and the Secre¬ 
tary of the Interior, in pursuance of said Act, has paid, 
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through the officers of the Osage Agency, to the State of 
Oklahoma, without protest on the part of said Tribe, the 
State gross production tax on Osage oil and gas royalties 
out of the proceeds thereof, notwithstanding such royalties 
were covered by the express trust declared in the deed of 
indenture above referred to. 

IX. 

That of the total taxes paid to the State of Oklahoma 
in consequence of Section 5 the sum of approximately $2,- 
800,000 has been returned to Osage County (as the county 
of origin) in pursuance of the laws of Oklahoma imposing 
the gross production tax, one-half of which sum has been 
credited to the Osage County highway fund. 

X. 

That from the date of the passage of the Act of March 
3, 1921, down to April 1, 1935, the rate of said State gross 
production tax was three per centum, since which date the 
rate has been five per centum. 

XI. 

That in addition to the said gross production tax im¬ 
posed and paid as above described the said plaintiffs, the 
Osage Indians, were further subjected under the Act 
6 of March 3,1921, without their consent and over their 
protest to an additional tax or charge of 1 per centum 
on the proceeds of their tribal royalties which the Secretary 
of the Interior in compliance with Section 5 of said Act has 
from time to time paid over to Osage County for the con¬ 
struction of roads and bridges therein, the aggregate 
amount of such additional tax or surtax being approxi¬ 
mately the sum of $1,092,338.17. 

XII. 

That the additional tax or charge complained of in the 
preceding paragraph was discontinued by the Act of Con¬ 
gress approved April 25, 1940, (Public Resolution No. 66, 
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76th Congress) which repealed that part of Section 5 im¬ 
posing such additional charge and relieved the plaintiffs 
from the further payment thereof. 

XIII. 

The plaintiffs aver that the provisions of said Section 
5 of the Act of March 3,1921, authorizing and directing the 
Secretary of the Interior “to pay, through the proper offi¬ 
cers of the Osage Agency, to Osage County, Oklahoma, an 
additional sum equal to 1 per centum of the amount re¬ 
ceived by the Osage Tribe of Indians as royalties from pro¬ 
duction of oil and gas, which sum shall be used by said 
County only for the construction and maintenance of roads 
and bridges therein” was arbitrary, capricious and confis¬ 
catory, was inconsistent with the obligation due from the 
United States to said Indians as vrards of the Nation, was 
inconsistent with the express trust declared in the deed of 
indenture, was an unconstitutional taking and deprivation 
of plaintiffs* property or moneys, and was repugnant to the 
Constitution of the United States in that it deprived the 
plaintiffs of their property without compensation and with¬ 
out due process of law. 

7 XIV. 

That the defendant, the Secretary of the Interior, still 
has in his custody or control a balance of $1,535.70, being 
the undistributed residue of said 1 per centum additional 
tax or charge imposed by Section 5 of the said Act of March 
3,1921, contrary to the guaranties and requirements of the 
Constitution of the United States, which sum of $1,535.70 
the said Secretary of the Interior, unless restrained or en¬ 
joined by this Court, will pay over to the said defendant, 
Tom H. Frailey, Treasurer of the said Osage County, to the 
irreparable damage and injury of the plaintiff. 

Wherefore, the Plaintiffs Pray: 

1. That the defendant, Secretary of the Interior, his 
assistants, agents and employees be permanently enjoined 
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and restrained from the further enforcement and execution 
of that part of Section 5 which authorizes and directs the 
payment of “an additional sum equal to 1 per centum of the 
the amount received by the Osage Tribe of Indians as royal¬ 
ties from production of oil and gas” and from paying to 
the defendant, Tom H. Frailey, Treasurer of Osage County, 
Oklahoma, the sum of $1,535.70 as directed in said provision 
of Section 5 upon the ground that said part and provision 
of Section 5 was repugnant to the Constitution of the United 
States. 

2. That the defendant Secretary of the Interior be 
authorized and directed to pay and distribute the said sum 
of $1,535.70 to the Osage Indians entitled to receive the 
same. 

3. That the Chief Justice of the United States Court 
of Appeals for the District of Columbia be requested to 
designate two other Judges to participate in the hearing 
and determining of this application for injunction in pur¬ 
suance of Secton 380a, U. S. C., Title 28. 

8 4. That the plaintiffs may have such other and fur¬ 

ther relief as the nature of their case may require. 

T. P. Gore, 

Attorney for Plaintiffs , 

740 15th St., N. W., 
Washington, D. C. 

Leslie C. Garnett, 

Tower Building, 
Washington, D. C. 

State of Oklahoma, County of Osage, ss. 

I, Fred Lookout, who being first duly sworn on oath 
depose and say that I am one of the plaintiffs in the above 
named suit; that I am a member of the Osage Tribe of In¬ 
dians and am Principal Chief of said Tribe; that I am ad¬ 
vised as to the contents of the foregoing complaint; that 
the statements therein made so far as made upon my own 
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knowledge are true, and so far as made upon knowledge 
and information derived from others I believe to be true. 

Fred Lookout. 

Subscribed and sworn to before me, a Notary Public in 
and for the State and County aforesaid, this 22nd day of 
March, 1941. 

Frances Phillips, 

Notary Public. 

My commission expires Sept. 18,1942. 

9 Motion by Defendant Harold L. I ekes to 

Dismiss the Complaint 

The defendant, Harold L. Ickes, by his attorneys, moves 
this Court to dismiss the complaint herein for the follow¬ 
ing reason: 

The United States of America is an indispensable party 
defendant which has not consented to be sued and which 
cannot be sued without its consent. 

Ralph S. Boyd, Attorney , 
Department of Justice, Room 2612, 
Department of Justice Building, 
Washington, D. C. 

Thos. L. McKevitt, Attorney , 
Department of Justice, Room 2129, 
Department of Justice Building, 
Washington, D. C. 

**#•###**# 

10 Motion to Dismiss. 

The defendant, Tom H. Fraley, Treasurer of Osage 
County, Oklahoma, moves the court as follows: 

1. To dismiss the action because the plaintiff does not 
have capacity to sue in that: 

(a). The Osage Tribe of Indians is not a legal entity 
and has no capacity to sue. 
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(b). The Osage Tribe of Indians and its property are 
under the guardianship of the Government of the United 
States of America and are under the administrative super¬ 
vision and control of the Secretary of the Interior and the 
ward is without authority to maintain an action to enjoin 
its guardian. 

2. To dismiss the action because the Osage Tribe of 
Indians is not a proper party plaintiff in that such action, if 
maintainable at all, must be maintained by the United States 
of America. 

3. To dismiss the action because there is an adequate 
remedy at law, in that: 

(a). The Secretary of the Interior may withhold pay¬ 
ment until required by an action at law to pay. 

4. To dismiss the action because there is no equity in 
the complaint, in that: 

(a). The Secretary of the Interior, the administrative 
guardian of the plaintiff, has power and discretion to with¬ 
hold the payment of the $1,535.70 from the County Treas¬ 
urer of Osage County, Oklahoma, and will do so in the 
absence of an adjudication to the contrary. 

11 (b). The County Treasurer of Osage County, Okla¬ 

homa, has not demanded payment (except on the re¬ 
quest of the Osage Indian Agency a claim on the form there¬ 
tofore used was signed by the County Treasurer and deliv¬ 
ered to the Osage Indian Agency), and has brought no pro¬ 
ceeding to compel or require payment. 

5. To dismiss the action because the complaint fails for 
all of the reasons hereinbefore stated to allege sufficient 
grounds to authorize the granting of equitable relief and 
discloses that no ground for equitable relief exists, and that 
this court is without jurisdiction to grant the relief prayed 
for. 

6. To dismiss the action because the complaint fails to 
state a cause of action in favor of plaintiff as against the 


11 


defendant, Tom H. Fraley, Treasurer of Osage County, 
Oklahoma. 

Sim T. Carman, 

Pawhuska, Oklahoma. 

Chas. R. Gray, 

Pawhuska, Oklahoma. 

Peter Q. Nyce, 

1266 National Press Bldg., 
Washington, D. C. 

Roy St. Lewis, 

1266 National Press Bldg., 
Washington, D. C. 

Attorneys for the Defendant, 
Tom H. Fraley, Treasurer of 
Osage County, Oklahoma. 

Service accepted this 29th day of May, 1941. 

T. P. Gore, 

R. T., 

Attorney for Plaintiffs. 

*######*•# 

12 Reply to the Plaintiffs’ Application for an Injunc¬ 
tion and Request for the Convening of a Three- 
Judge Court. 

To the Chief Justice of the District Court of the United 

States for the District of Columbia: 

The defendant, Harold L. Ickes, requests that the 
application for the convening of a three-judge court hereto¬ 
fore filed by the plaintiffs be denied for the following 
reasons: 

1. On May 29,1941, the defendant, Harold L. Ickes, filed 
a motion to dismiss on the grounds that the United States of 
America is an indispensable party defendant which has not 
consented to be sued and which cannot be sued without its 
consent. The hearing on this motion will present only a 
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jurisdictional question and will not in any way involve tlie 
constitutionality of any Act of Congress. 

2. The convening of a three-judge court to hear a motion 
to dismiss based upon jurisdictional grounds is not 

13 authorized by the Act of August 24, 1937, 50 Stat. 
752, 28 U.S.C.A. 380a. 

Ralph S. Boyd, Attorney, 
Department of Justice, Room 2612, 
Department of Justice Building, 
Washington, D. C. 

Thomas L. McKevitt, Attorney, 
Department of Justice, Room 2129, 
Department of Justice Building, 
Washington, D. C. 

Attorneys for the Defendant, 
Harold L . Ickes. 

14 Endorsed: Filed Oct. 3,1941 Charles E. Stewart, 
Clerk. 

In the United States Court of Appeals for the District of 

Columbia. 

No. 

April Term, 1941. 

Civil No. 10,787 

Osage Tribe of Indians, Fred Lookout, Principal Chief and 
member of the Osage Tribe of Indians, on behalf of 
said Tribe and the members thereof, Plaintiffs, 

v. 

Harold L. Ickes, Secretary of the Interior of the United 
States, and 

Tom II. Fraley, Treasurer of Osage County, Defendants . 
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Order. 

Upon the request of Honorable F. Dickinson Letts, Asso¬ 
ciate Justice of the District Court of the United States for 
the District of Columbia, to whom application has been pre¬ 
sented in the above entitled cause for an injunction to re¬ 
strain the payment of funds by the defendant Secretary of 
the Interior under Section 5 of the Act of March 3, 1921, 
41 Stat. 1249, upon the ground that Section 5 of said Act is 
repugnant to the Constitution of the United States, I hereby 
designate Honorable Justin Miller, Associate Justice of the 
United States Court of Appeals for the District of Colum¬ 
bia, and Honorable Fred W. Vinson, Associate Justice of 
the United States Court of Appeals for the District of Co¬ 
lumbia, to participate with Justice Letts as a three-judge 
statutory court in hearing and determining such applica¬ 
tion. 

Dated October 3, 1941. 

D. Lawrence Groner, 

Chief Justice. 

*•••#•#*•• 

32 Order of Dismissal. 

This case coming on for hearing on the Motion to Dismiss 
filed herein on May 29, 1941, by the defendant, Harold L. 
Ickes; 

It is Ordered, Adjudged and Decreed that the Motion to 
Dismiss be granted and this action is hereby dismissed. 

Dated April 28th, 1942. 

F. Dickinson Letts, 

Justice. 

Approved as to form: 

T. P. Gore, 

Attorney for Plaintiff. 

Leslie C. Garnett. 
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Act of Aug. 24,1937, c. 754, Section 3, 

50 Stat. 752, 28 U. S. C. A. Section 380 (a): 

Injunction not to issue except on the order of a court of 
three judges; appeal; speedy disposition.—“No interlocu¬ 
tory or permanent injunction suspending or restraining the 
enforcement, operation, or execution of, or setting aside, in 
whole or in part, any Act of Congress upon the ground that 
such Act or any part thereof is repugnant to the Constitu¬ 
tion of the United States shall be issued or granted by any 
district court of the United States, or by any judge thereof, 
or by any circuit judge acting as district judge, unless the 
application for the same shall be presented to a circuit or 
district judge, and shall be heard and determined by three 
judges, of whom at least one shall be a circuit judge. When 
any such application is presented to a judge, he shall immedi¬ 
ately request the senior circuit judge (or in his absence, the 
presiding circuit judge) of the circuit in which such district 
court is located to designate two other judges to participate 
in hearing and determining such application. It shall be 
the duty of the senior circuit judge or the presiding circuit 
judge, as the case may be, to designate immediately two 
other judges from such circuit for such purpose, and it shall 
be the duty of the judges so designated to participate in such 
hearing and determination. . . 

The Constitution of the United States. 

Article 1, Section 7, Clause 1: “All bills for raising reve¬ 
nue shall originate in the House of Representatives, but the 
Senate may propose or concur with amendments, as on other 
bills. 

Article 1, Section 8, Clause 1: “The Congress shall have 
power: To lay and collect taxes, duties, imposts, and excises 
to pay the debts and provide for the common defense and 
general welfare of the United States; but all duties, imposts, 
and excises shall be uniform throughout the United States.’’ 
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Article V, of Amendments: “No person shall ... be de¬ 
prived of life, liberty, or property, without due process of 
law; nor shall private property be taken for public use with¬ 
out just compensation.” 

Constitution of State of Oklahoma, Sec. 5, Art. 10 
(Compiled Oklahoma Tax Laws, Annotated, 1936, p. 7). 

“The power of taxation shall never be surrendered, sus¬ 
pended, or contracted away. Taxes shall be uniform upon 
the same class of subjects.” 

Treaty with the Cherokee, of July 19,1866, 

14 Stat. 799. 

“Article 16. The United States may settle friendly In¬ 
dians in any part of the Cherokee country west of 96°, to be 
taken in a compact form in quantity not exceeding one hun¬ 
dred and sixty acres for each member of each of said tribes 
thus to be settled; the boundaries of each of said districts to 
be distinctly marked, and the land conveyed in fee-simple 
to each of said tribes to be held in common or by their mem¬ 
bers in severalty as the United States may decide....” 

Act of June 5,1872, 17 Stat. 228. 

“Whereas by the treaty of eighteen hundred and sixty- 
six between the United States and the Cherokee nation of 
Indians, said nation ceded to the United States all its lands 
west of the ninety-sixth meridian west longitude, for the 
settlement of friendly Indians thereon; and whereas by act 
of Congress approved July fifteenth, eighteen hundred and 
seventy, the President was authorized and directed to re¬ 
move the Great and Little Osage Indians to a location in the 
Cherokee country west of the ninety-sixth meridian, to be 
designated for them by the United States authorities; and 
whereas it was provided by the same act of Congress that 
the lands of the Osages in Kansas should be sold by the 
United States, and so much of the proceeds thereof as -were 
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necessary should be appropriated for the payment to the 
Cherokees for the lands set apart for the said Osages west 
of the ninety-sixth meridian; and whereas under the provi¬ 
sions of the above-mentioned treaty and act of Congress and 
concurrent action of the authorities of the United States and 
the Cherokee nation, the said Osages were removed from 
their former homes in the State of Kansas to a reservation 
set apart for them in the Indian Territory,... and whereas 
in a letter of the Cherokee delegation, addressed to the Sec¬ 
retary of the Interior on the eighth day of April, eighteen 
hundred and seventy-two, on behalf of the Cherokee Nation, 
containing their approval of and assent to the proposition 
to provide for the settlement of the Osage and Kaw Indians 
on that portion of the Cherokee country lying west of the 
ninety-sixth degree west longitude, south of Kansas, east 
and north of the Arkansas River: Therefore, 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That in order to provide said Osage tribe of Indians wdth a 
reservation, and secure to them a sufficient quantity of land 
suitable for cultivation, the following described tract of 
country, west of the established ninety-sixth meridian, in 
the Indian Territory, be, and the same is hereby, set apart 
for and confirmed as their reservation, namely: Bounded on 
the east by the ninety-sixth meridian, on the south and west 
by the north line of the Creek country and the main channel 
of the Arkansas River, and on the north by the south line 
of the State of Kansas: Provided, That the location as 
aforesaid shall be made under the provisions of article six¬ 
teen of the treaty of eighteen hundred and sixty-six, so far 
as the same may be applicable thereto;....” 

Act of March 3,1873,17 Stat. 530. 

P. 538. “That the Secretary of the Treasury is hereby 
authorized and directed to transfer from the proceeds of 
sale of the Osage Indian lands in Kansas, made in accor¬ 
dance with the twelfth section of the act of Congress ap- 
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proved July fifteenth, eighteen hundred and seventy, the 
sum of one million six hundred and fifty thousand six hun¬ 
dred dollars, or so much thereof as may be necessary, to pay 
for lands purchased by the Osages from the Cherokees,.. 

Act of June 28,1906,34 Stat. 539, Entitled An Act 
for the Division of the Lands and Funds of the Osage 
Indians in Oklahoma Territory, and for Other Purposes. 

Sec. 1. “...That the roll of the Osage tribe of In¬ 
dians, as shown by the records of the United States in the 
office of the United States Indian Agent at the Osage 
Agency, Oklahoma Territory, as it existed on the first day 
of January, nineteen hundred and six, and all children born 
between January first, nineteen hundred and six, and July 
first nineteen hundred and seven, to persons whose names 
are on said roll on January first, nineteen hundred and six, 
and all children whose names are not now on said roll, but 
who were born to members of the tribe whose names were 
on the said roll on January first, nineteen hundred and six, 
including the children of members of the tribe who have, or 
have had, white husbands, is hereby declared to be the roll 
of said tribe and to constitute the legal membership thereof: 
Provided... and the said roll as above provided, after the 
revision and approval of the Secretary of the Interior, as 
herein provided, shall constitute the approved roll of said 
tribe;... and the tribal lands and tribal funds of said tribe 
shall be equally divided among the members of said tribe 
as hereinafter provided.” 

“Sec. 2. That all lands belonging to the Osage tribe of 
Indians in Oklahoma Territory, except as herein provided, 
shall be divided among the members of said tribe, giving 
to each his or her fair share thereof in acres, as follows: 
First... Seventh ... And provided further, That nothing 
herein shall authorize the sale of the oil, gas, coal, or other 
minerals covered by said lands, said minerals being reserved 
to the use of the tribe for a period of twenty-five years, and 
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the royalty to be paid to said tribe as hereinafter provided: 
And provided further, That the oil, gas, coal and other min¬ 
erals upon said allotted lands shall become the property of 
the individual owner of said land at the expiration of said 
twenty-five years," unless otherwise provided for by Act of 
Congress.’ ’ 

“Sec. 3. That the oil, gas, coal, or other minerals cov¬ 
ered by the lands for the selection and division of which 
provision is herein made are hereby reserved to the Osage 
tribe for a period of twenty-five years from and after the 
eighth day of April, nineteen hundred and six; and leases 
for all oil, gas, and other minerals, covered by selections 
and division of lands herein provided for, may be made by 
the Osage tribe of Indians through its tribal council, and 
with the approval of the Secretary of the Interior, and un¬ 
der such rules and regulations as he may prescribe: Pro¬ 
vided, That the royalties to be paid to the Osage tribe un¬ 
der any mineral lease so made shall be determined by the 
President of the United States: And provided further, That 
no mining of or prospecting for any of said mineral or min¬ 
erals shall be permitted on the homestead selections herein 
provided for without the written consent of the Secretary 
of the Interior; Provided, however, That nothing herein 
contained shall be construed as affecting any valid existing 
lease or contract.” 

“Sec. 4. That all funds belonging to the Osage tribe, and 
all moneys due, and all moneys that may become due, or 
may hereafter be found to be due the said Osage tribe of 
Indians, shall be held in trust by the United States for the 
period of twenty-five years from and after the first day of 
January, nineteen hundred and seven, except as herein pro¬ 
vided : 

First. That all the funds of the Osage tribe of Indians, 
and all the moneys now due or that may hereafter be found 
to be due to the said Osage tribe of Indians, and all moneys 


# Congress has extended this period, by repeated Acts, until 1983. 
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that may be received from the sale of their lands in Kansas 
under existing laws, and all moneys found to be due to said 
Osage tribe of Indians on claims against the United States, 
after all proper expenses are paid, shall be segregated as 
soon after January first, nineteen hundred and seven, as is 
practicable and placed to the credit of the individual mem¬ 
bers of the said Osage tribe on a basis of a pro rata division 
among the members of said tribe, as shown by the author¬ 
ized roll of membership as herein provided for, or to their 
heirs as hereinafter provided, said credit to draw interest 
as now authorized by law; and the interest that may accrue 
thereon shall be paid quarterly to the members entitled 
thereto, except in the case of minors, in which case the in¬ 
terest shall be paid quarterly to the parents until said minor 
arrives at the age of twenty-one years: Provided, That if 
the Commissioner of Indian Affairs becomes satisfied that 
the said interest of any minor is being misused or squan¬ 
dered he may withhold the payment of such interest: And 
Provided further, That said interest of minors whose par¬ 
ents are deceased shall be paid to their legal guardians, as 
above provided. 

Second. That the royalty received from oil, gas, coal, and 
other mineral leases upon the lands for which selection and 
division are herein provided, and all moneys received from 
the sale of town lots, together with the buildings thereon, 
and all moneys received from the sale of the three reserva¬ 
tions of one hundred and sixty acres each heretofore re¬ 
served for dwelling purposes, and all moneys received from 
grazing lands, shall be placed in the Treasury of the United 
States to the credit of the members of the Osage Tribe of 
Indians as other moneys of said tribe are to be deposited 
under the provisions of this Act, and the same shall be dis¬ 
tributed to the individual members of said Osage tribe ac¬ 
cording to the roll provided for herein, in the manner and 
at the same time that payments are made of interest on 
other moneys held in trust for the Osages by the United 
States, except as herein provided. 
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Third. There shall be set aside from the royalties re¬ 
ceived from oil and gas not to exceed fifty thousand dollars 
per annum for ten years from the first day of January, 
nineteen hundred and seven, for the support of the Osage 
Boarding School and for other schools on the Osage Indian 
Reservation conducted or to be established and conducted 
for the education of Osage children. 

Fourth. There shall be set aside and reserved from the 
royalties received from oil, gas, coal, or other mineral 
leases, and moneys received from the sale of town lots, 
and rents from grazing lands not to exceed thirty thousand 
dollars per annum for agency purposes and an emergency 
fund for the Osage tribe, which shall be paid out from time 
to time, upon the requisition of the Osage tribal council, 
with the approval of the Secretary of the Interior. 

Sec. 5. That at the expiration of the period of twenty-five 
years from and after the first day of January, nineteen hun¬ 
dred and seven, the lands, mineral interests, and moneys, 
herein provided for and held in trust by the United States 
shall be the absolute property of the individual members of 
the Osage tribe, according to the roll herein provided for, 
or their heirs, as herein provided, and deeds to said lands 
shall be issued to said members, or to their heirs, as herein 
provided, and said moneys shall be distributed to said mem¬ 
bers, or to their heirs, as herein provided, and said members 
shall have full control of said lands, moneys, and mineral 
interest, except as heinbefore provided. 

Sec. G. That the lands, moneys, and mineral interests, 
herein provided for, of any deceased member of the Osage 
tribe shall descend to his or her legal heirs, according to the 
laws of the Territory of Oklahoma, or of the State in which 
said reservation may be hereinafter incorporated, except 
where the decedent leaves no issue, nor husband nor wife, in 
which case said lands, moneys, and mineral interests must 
go to the mother and father equally. 
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Sec. 7. That the lands herein provided for are set aside 
for the sole use and benefit of the individual members of the 
tribe entitled thereto, or to their heirs, as herein provided; 

Sec. 8. That all deeds to said Osage lands or any part 
thereof shall be executed by the principal chief for the 
Osages, but no such deeds shall be valid until approved by 
the Secretary of the Interior. 

Sec. 10. That public highways or roads, two rods in 
width, being one rod on each side of all section lines, in the 
Osage Indian Reservation, may be established without any 
compensation therefor. 

Act of April 18,1912, 37 Stat. 86. 

Sec. 5. “That the Secretary of the Interior, in his discre¬ 
tion. hereby is authorized, under rules and regulations to be 
prescribed by him and upon application therefor, to pay to 
Osage allottees, including the blind, insane, crippled, aged, 
or helpless, all or part of the funds in the Treasury of the 
United States to their individual credit: . . .” 

Act of March 3, 1921, 41 Stat. 1249. 

Sec. 4. “That from and after the passage of this Act 
the Secretary of the Interior shall cause to be paid at the 
end of each fiscal quarter to each adult member of the Osage 
Tribe having a certificate of competency his or her pro rata 
share, either as a member of the tribe or heir of a deceased 
member, of the interest on trust funds, the bonus received 
from the sale of leases, and the royalties received during the 
previous fiscal quarter, ...” 

Act of March 3,1921, 41 Stat. 1250-51. 

Sec. 5. “That the State of Oklahoma is authorized from 
and after the passage of this Act to levy and collect a gross 
production tax upon all oil and gas produced in Osage 
County, Oklahoma, and all taxes so collected shall be paid 
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and distributed, and in lieu of all other State and county 
taxes levied upon the production of oil and gas as provided 
by the laws of Oklahoma, the Secretary of the Interior is 
hereby authorized and directed to pay, through the proper 
officers of the Osage Agency, to the State of Oklahoma, from 
the amount received by the Osage Tribe of Indians as roy¬ 
alties from production of oil and gas, the per centum levied 
as gross production tax, to be distributed as provided by the 
laws of Oklahoma: Provided, That the Secretary of the In¬ 
terior is hereby authorized and directed to pay, through the 
proper officers of the Osage Agency, to Osage County, Ok¬ 
lahoma, an additional sum equal to 1 per centum of the 
amount received by the Osage Tribe of Indians as royalties 
from production of oil and gas, which sum shall be used by 
said county only for the construction and maintenance of 
roads and bridges therein: Provided further, That the 
proper officials of Osage County shall make an annual re¬ 
port to the Secretary of the Interior showing that said fund 
has been used for road and bridge construction and main¬ 
tenance only.” 

Act of April 25,1940, 54 Stat. 168. 

‘‘That section 5 of the Osage Act (S. 4039, Public, Num¬ 
bered 360, Sixty-sixth Congress; 41 Stat. 1249) be amended 
to read as follows: 

‘Sec. 5. That the State of Oklahoma is authorized from 
and after the passage of this Act to levy and collect a gross- 
production tax, not to exceed the existing rate, upon all oil 
and gas produced in Osage County, Oklahoma, except as 
herein otherwise provided, and all taxes so collected shall be 
paid and distributed, and shall be in lieu of all other State 
and county taxes levied upon the production of oil and gas 
as provided by the laws of Oklahoma. The gross-production 
tax on the royalty interests of the Osage Indians shall be at 
the rate levied by said State but in no event to exceed 5 per 
centum and said tax shall be paid by the Secretary of the 
Interior, through the proper officers of the Osage Agency, 
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to the State of Oklahoma from the amount received by the 
Osage Indians from the production of oil and gas to be dis¬ 
tributed in like manner as gross-production tax under the 
laws of said State and the Secretary shall pay the tax here¬ 
in authorized upon the condition and not otherwise that an 
additional one-fifth of said sum or sums paid by the Secre¬ 
tary in pursuance of this Act shall be delivered over to 
Osage County, Oklahoma, at the same time or times as the 
other payment or payments herein provided for are made 
to said county, one-half thereof to be apportioned to a fund 
to be used by said county only for the construction and 
maintenance of roads and bridges therein, the other one- 
half thereof to be used for the maintenance of common 
schools of said county as provided by law.’ ” 

Compiled Oklahoma Tax Laws, Annotated, 1936, 

Page 479, Chapter 23, Section 351.** 

“Every person, firm, association or corporation engaged 
in the mining or production, within this State ... of petro¬ 
leum ... or ... natural gas ... shall... pay to the Oklahoma 
Tax Commission, ... a tax equal to five per centum of the 
gross value of the production of petroleum ... which is here¬ 
by levied... and a tax equal to five per centum of the gross 
value of the production of natural gas . . . which is hereby 
levied.... The tax hereby levied shall also attach to, and is 
levied on, what is known as the royalty interest; and the 
amount of such tax shall be a lien on such interest. . . . 

“The payment of the taxes herein imposed shall be in 
full, and in lieu of all taxes by the State, counties, cities, 
towns, townships, school districts and other municipalities 
upon any property rights attached to or inherent in the right 
to said minerals, upon producing leases for the mining of 
asphalt and ores bearing lead, zinc, jack, gold, silver or cop¬ 
per, or for petroleum or other crude oil or other mineral oil, 
or for natural gas and/or casinghead gas,... 

** The Act quoted above superseded the Act of Feb. 14, 1916, which had im¬ 
posed a gross production tax of 3 per cent on all petroleum produced in the 
State, less the royally interest, Oklahoma Session Laws, page 102, Ch. 39, 
Sec. 7464. 
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v. 
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Pawhuska, Oklahoma, appellees 
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THE DISTRICT OF COLUMBIA 


BRIEF FOR HAROLD L. ICKES, APPELLEE 


OPINION BELOW 

The opinion of the three-judge court, reported at 45 F. Supp. 
179, is printed in the appendix, infra, pp. 13-25. 

JURISDICTION 

This is an appeal from an order of dismissal entered April 
28,1942. Notice of appeal was filed May 22, 1942. The juris¬ 
diction of this Court is invoked under Title 17, section 101, of 
the District of Columbia Code. 

QUESTIONS PRESENTED 

1. Whether the United States is an indispensable party to a 
suit seeking to enjoin the Secretary of the Interior from exe- 

(i) 
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cuting an Act of Congress directing him to pay a portion of the 
royalties from Osage Indian mineral leases to Osage County, 
Oklahoma. 

2. Whether Congress has power to direct payment of a por¬ 
tion of the royalties from Osage Indian mineral leases to Osage 
County, Oklahoma, for use in the construction and mainten¬ 
ance of roads and bridges for the benefit of the Osage Indians. 

STATEMENT 

The Osage Tribe of Indians and its chief brought this suit to 
enjoin the Secretary of the Interior from paying to Osage 
County, Oklahoma, $1,535.70 out of royalties received from 
Osage Indian mineral leases. The material facts, as they ap¬ 
pear from the allegations of the complaint and from the appli¬ 
cable statutes, may be summarized as follows: 

In 1906 Congress provided for the division of the property 
of the Osage Indian Tribe among the members. Act of June 
2S, 1906, c. 3572, 34 Stat. 539. The lands were allotted to the 
members of the tribe subject to a twenty-five year restriction 
upon alienation (sec. 8). However, the rights to oil, gas, coal, 
and other minerals were reserved to the tribe for twenty-five 
years, to be leased by the tribal council under rules and regula¬ 
tions and with the approval of the Secretary of the Interior 
(sec. 3). Funds held by the Treasury for the tribe were to be 
held in trust for them for twenty-five years (sec. 4). The Act 
directed that these trust funds “shall be segregated as soon 
* # * as is practicable and placed to the credit of the indi¬ 

vidual members of [the tribe] on a basis of a pro rata division 
among the members * * * said credit to draw interest as 

now authorized by law ; and the interest that may accrue there¬ 
on shall be paid quarterly to the members entitled thereto’’ 
(sec. 4, First). Royalties from the mineral leases were to be 
placed to the credit of the members and distributed “in the 
manner and at the same time that payments are made of in¬ 
terest on other moneys held in trust” (sec. 4, Second), $30,000 
annually being reserved for an emergency fund (sec. 4, Fourth) 
and $50,000 annually for 10 years being reserved for educa¬ 
tional purposes (sec. 4, Third). At the end of the twenty-five 
year period the mineral interests were to become the “absolute 
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property of the individual members of the Osage Tribe” (sec. 
5). 

Since 1906 various additional provisions have been made 
concerning the funds, the term of the reservation of minerals 
being extended to 1983, and the period of the trust to 1984 by 
the Acts of March 3,1921, c. 120, 41 Stat. 1249; March 2, 1929, 
c. 493, 45 Stat. 1478, and June 24, 1938, c. 645, 52 Stat- 1034. 
In 1921 Congress passed the Act here involved. Act of March 
3, 1921, c. 120, 41 Stat. 1249. Section 5 thereof authorized 
Oklahoma to levy a gross production tax upon oil and gas pro¬ 
duced in Osage County and provided: 

That the Secretary of the Interior is hereby authorized 
and directed to pay, through the proper officers of the 
Osage Agency, to Osage County, Oklahoma, an addi¬ 
tional sum equal to 1 per centum of the amount received 
by the Osage Tribe of Indians as royalties from produc¬ 
tion of oil and gas, which sum shall be used by said 
county only for the construction and maintenance of 
roads and bridges therein: Provided jurther, That the 
proper officials of Osage County shall make an annual 
report to the Secretary of the Interior showing that said 
fund has been used for road and bridge construction and 
maintenance only. 

Over 81,000,000 has been paid to Osage County for the con¬ 
struction and maintenance of roads and bridges. In 1940 the 
direction was changed so as to include the payment for roads 
and bridges in the gross production tax. Act of April 25, 
1940, c. 158, 54 Stat. 168. There remains some $1,535.70 
which has not yet been paid to Osage County under 
the 1921 Act. Appellants sought to enjoin the Secretary of the 
Interior from making this payment alleging that the provision 
for payment for roads and bridges was unconstitutional. The 
complaint also requested the calling of a three-judge court pur¬ 
suant to the Act of August 24, 1937, c. 754, 50 Stat. 751, 28 
U. S. C. sec. 380a. 

The Secretary of the Interior moved to dismiss on the ground 
that the United States is an indispensable party. 1 The three- 

1 The defendant Tom H. Fraley, Treasurer of Osage County, likewise 
moved to dismiss bat on different grounds. Since the court found that the 
United States is an indisj)ensable party, it did not pass on Fraley’s motion. 
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judge court thereafter convened and, after argument, remitted 
the case to Mr. Justice Letts, it having concluded that the 
United States was an indispensable party, and hence no con¬ 
stitutional question requiring action by the three-judge court 
was presented. 2 The district court thereupon dismissed the 
complaint and this appeal followed. 

STATUTE INVOLVED 

The material portion of the Act of March 3, 1921, c. 120, 41 
Stat. 1249, is set out in the Statement, supra, p. 3. 

SUMMARY OF ABGUMENT 

I 

The United States is an indispensable party to this suit 

As the court below held, the decision in Morrison v. Work, 
266 U. S. 4S1 (1925) is directly applicable and conclusive. In 
that case, a Chippewa Indian sought to enjoin the Secretary of 
the Interior from executing various statutes relating to Chip¬ 
pewa lands and trust funds, asserting that the statutes were 
unconstitutional because by an earlier act the rights in the 
property had vested in the Indians individually. The court 
refused to pass upon this claim holding that the United States 
as trustee in possession was an indispensable party. The in¬ 
stant case presents an identical situation, for appellants admit 
that even if this attack were successful the funds would never¬ 
theless be held by the United States as trust funds. It follows 
that appellants' asserted distinctions of Morrison v. Work are 
not well taken and this suit was properly dismissed. 

II 

In any event, the complaint was properly dismissed because 
the statute is constitutional 

The United States has plenary power to administer the 
property of its Indian wards, whether the property be tribal or 

’Although appellants state that the three-judge court erred in remitting 
the case (Br. 6) and argue the point (Br. 25-27), they do not ask this Court 
to reverse that order (Br. 27). Hence, there is no occasion to present the 
reasons why such action was proper. 
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individual. The single limitation on this power, established by 
United States v. Creek Nation, 295 U. S. 103 (1935); Shoshone 
Tribe v. United States, 299 U. S. 476 (1937) and Chippewa In¬ 
dians v. United States, 301 U. S. 358 (1937), is that the United 
States may be liable in the Court of Claims when it departs 
from its role as guardian and treats the Indians’ property as its 
own. However, so long as it acts as guardian, the methods by 
which Congress discharges its duties may not be reviewed by 
the courts. Lone Wolf v. Hitchcock, 187 U. S. 553 (1903); 
Cherokee Nation v. Hitchcock, 187 U. S. 294 (1902); Klamath 
Indians v. United States, 296 U. S. 244 (1935). 

As the legislative history of the Act here involved shows, 
Congress was not making a gift of the Indians’ money to Osage 
County but, as guardian, was acting for the Indians’ best in¬ 
terests in providing roads to make the mineral lands more ac¬ 
cessible and, hence, more valuable. Therefore, the exceptional 
rule upon which appellants rely plainly has no application here. 

Moreover, the royalties from Osage mineral leases are not, as 
appellants contend, the absolute property of the individuals. 
The members of the tribe merely have a right in royalties that 
are distributed. Until distribution this right is inchoate and is 
subject to the power of Congress to dispose of the funds for the 
best interest of the Osages. Globe Indemnity Co. v. Bruce, 81 
F. 2d 143 (C. C. A. 10, 1935); Taylor v. Tayrien, 51 F. 2d 884 
(C. C. A. 10, 1931); Taylor v. Jones, 51 F. 2d 892 (C. C. A. 10, 
1931); In Re Irwin, 60 F. 2d 495 (C. C. A. 10,1932). 

ARGUMENT 

I 

The United States is an indispensable party to this suit 

The court below held that the decision in Morrison v. Work, 
266 U. S. 481 (1925) , conclusively determines that the United 
States is an indispensable party to this suit. Appellants seek 
to escape this conclusion by asserting several alleged distinctions 
between this and the Morrison case. No such distinctions exist. 

By Act of January 14, 1889, c. 24, 25 Stat. 642, Congress 
provided for the cession to the United States and the sale of 
Chippewa Indian lands, the proceeds to be held as a trust fund 
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for the Chippewas. By six later acts, changes were made in the 
method of managing and disposing of the lands or in disposi¬ 
tion of the proceeds. 3 Morrison sought to enjoin the enforce¬ 
ment of these six acts on the ground that they unconstitution¬ 
ally deprived the Chippewas of property rights which had been 
vested in them individually by the 1889 Act. The Supreme 
Court refused to pass upon this question, saying (266 U. S. 
481, 485-486): 

The United States is now exercising, under the claim 
the property is tribal, the powers of a guardian and of a 
trustee in possession. Morrison’s contention is that, by 
virtue of the Act of 1889 and the agreements made there¬ 
under. the ceded lands ceased to be tribal property and 
the rights of the Indians in the lands and in the fund to 
be formed became fixed as individual property. The 
Court of Appeals held this contention to be unfounded. 
We have no occasion to determine whether it erred in 
so ruling. The claim of the United States is, at least, a 
substantial one. To interfere with its management and 
disposition of the lands or the funds by enjoining its 
officials, would interfere with the performance of gov¬ 
ernmental functions and vitally affect interests of the 
United States. It is, therefore, an indispensable party to 
this suit. [Italics supplied.] 

Morrison further alleged that in three particulars the admin¬ 
istrative officials, through misconstruction of the statutes, had 
either failed to pay money into the Treasury or had made un¬ 
authorized payments from accruing interest. The court also 
refused to examine these claims stating (266 U. S. 4S1, 487- 
488): 

*For a more complete statement of the items involved in the Morrixon 
case see the opinion of this Court therein reported sub. nom. Morrison v. 
Falla, 200 Fed. 300. Three of these Acts related to the disposal of timber 
lands. Act of June 27. 1002, c. 1157, 32 Stat. 400; Act of May 23.1908. c. 103, 
35 Stat. 268. 272; Act of May 18. 1916. c. 125. 39 Stat. 123, 137. The Act of 
May 24, 1922, c. 199, 42 Stat. 552, 569, authorized the use of $46,570.00 of the 
trust funds for schooling of Chippewas, and the Act of March 3, 1921, c. 119, 
41 Stat. 1225, 1235, authorized the use of $100,000.00 to promote the civiliza¬ 
tion and self-support of the Indians. 
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If through officials of the United States these lands, or 
the proceeds thereof, or the accruing interest are im¬ 
properly disposed of, it is the United States, not the 
officials, which is under obligation to account to the In¬ 
dians therefor. In other words, the right of the Indians 
is merely to have the United States administer properly 
the trust assumed. It resembles the general right of 
every citizen to have the Government administered ac¬ 
cording to law and the public moneys properly applied. 
Courts have no power, under the circumstances here 
presented, to interfere with the performance of func¬ 
tions committed to an executive department of the Gov¬ 
ernment by a suit to which the United States is not, and 
cannot be made a party. 

Appellants’ assertion (Br. 23; see Br. 17, 18, 25) that in the 
Morrison case “the court found the statute attacked constitu¬ 
tional” is, therefore, plainly erroneous. Similarly without sup¬ 
port is the claim (Br. 9) that the court below begged the ques¬ 
tion by assuming that the 1921 Act is valid. Rather it held 
that it was “unnecessary to decide any constitutional ques¬ 
tion” (App. p. 18 infra). 

So also cases such as I ekes v. Fox, 300 U. S. 82 (1937) and 
Barr v. Rhodes, 35 F. Supp. 223 (W. D. Ky. 1940) (Apps. Br. 
18-20) are inapplicable here. 4 They present situations in which 
the Government would have no interest and its officer would 
be a trespasser if the statute were invalid. Here, as in the 
Morrison case, the funds are held by the United States as trustee 
for the Indians even if the 1921 Act is void. This the appel¬ 
lants admit for they say (Br. 22-23): 

If the relief sought should be granted the money would 
still remain in the hands of the trustees subject to be 
distributed in accordance with constitutional acts here¬ 
tofore passed by Congress or which may hereafter be 
enacted. 

* Lukcns Steel Co. v. Perkins, 70 App. D. C. 354, 107 F. 2d G27, cited by 
appellants (Br. 20, 22) was reversed on the single ground that the plaintiff 
had no standing to sue without mention of whether the United States was an 
indispensable party. Perkins v. Lukens Steel Co., 310 U. S. 113 (1040). 
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Hence, litigation involving the disposal of this property in¬ 
evitably involves the United States and not merely the Secre¬ 
tary of the Interior who is the custodian of the funds. Cf. 
Nagnab v. Hitchcock, 202 U. S. 473 (1906); Goldberg v. Daniel , 
231 U. S. 218 (1913); Haskins Bros. & Co. v. Morgenthau, 66 
App. D. C. 178,85 F. 2d 677 (1936), certiorari denied, 299 U. S. 
588. 

Appellants assert (Br. 21) that the fact that the Chippewas’ 
lands were ceded to the United States for sale by it, distin¬ 
guishes the Morrison case. But this fact is obviously irrelevant. 
The United States held the lands and their proceeds in trust for 
the Chippewas in the same manner as it holds the royalties in 
trust for the Osages. In both cases the Government is admin¬ 
istering the property as guardian of the Indians. And, like Mor¬ 
rison, appellants are asking the court to control the method by 
which Congress has determined the trust should be admin¬ 
istered. 5 The Morrison case clearly establishes that such con¬ 
trol may not be exercised, at least, in the absence of the United 
States. 

Finally, appellants characterize the conclusion of the court 
below as “onerous and unjust” and assert that no court should 
reach it “unless impelled thereto by the most explicit demands 
of the law” (Br. 10). But they give no reason why the normal 
procedure of testing these Indian claims by suit in the Court of 
Claims under special jurisdictional acts should not be followed. 
And in fact a bill asserting the claim for the entire amount 
paid to Osage County for roads and bridges has been referred 
to the Court of Claims (S. Res. 288, 76th Cong., 3rd Sess., 86 
Cong. Rec. (pt. 8) p. 9097) where the matter is now pending. 

II 

In any event the complaint was properly dismissed because 
the statute is constitutional 

It is clear that, for the reasons stated in Morrison v. Work, 
the court below correctly dismissed the complaint for failure to 

•Appellants’ claim (Br. 22) that the Morrison case involved an attempt 
to control the discretion of the Secretary is plainly without foundation in 
view of Morrison’s allegations that the six acts were unconstitutional and 
that the Secretary was misconstruing the statutes in three particulars. 
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make the United States a party. It is equally clear that such 
dismissal was proper because the Act of 1921 is constitutional. 

The status of the Indians as wards of the Government and the 
resulting fact that Congress has plenary power to administer 
their property is too firmly established to require further discus¬ 
sion here. Stephens v. Cherokee Nation, 174 U. S. 445, 484- 
486 (1899); Cherokee Nation v. Hitchcock , 187 U. S. 294 
(1902); Tiger v. Western Investment Co., 221 U. S. 286, 310- 
312 (1911); Gritts v. Fisher, 224 U. S. 640, 648 (1912); Chase 
Jr. v. United States, 256 U. S. 1, 7 (1921). Instances of the 
exercise of the power of Congress with reference to the Osage 
property have been numerous. Not only has the termination of 
the trust been postponed to 1984 but a limit has been placed on 
the amount of quarterly payments and the revocation of certain 
certificates of competency has been authorized. See Taylor v. 
Tayrien, 51F. 2d 884,887 (C. C. A. 10,1931).” And authoriza¬ 
tion for the use of part of the Osage royalties or trust funds in 
a manner different from that provided in the 1906 Act has 
frequently been given. 7 

Appellants base their claim of confiscation upon United 
States v. Creek Nation, 295 U. S. 103 (1935); Shoshone Tribe 
v. United States, 299 U. S. 476 (1937); and Chippewa Indians 
v. United States, 301 U. S. 358 (1937), holding that the United 
States is liable when it departs from its role as guardian and 
treats the Indians’ property as its own. However, the excep¬ 
tional rule represented by these cases does not apply to the 
usual situation when the United States is acting as guardian for 
the benefit of its Indian wards. In such case the methods 
chosen by Congress to discharge its guardianship function may 
not be reviewed by the courts. Lone Wolf v. Hitchcock, 187 
U. S. 553, 567-568 (1903); Cherokee Nation v. Hitchcock, 187 
U. S. 294, 306-308 (1902); Klamath Indians v. United States, 

" For a summary of legislation relating to Osage mineral leases and roy¬ 
alties see Cohen, Handbook of Federal Indian Law (1942) pp. 450—453. 

' See e. g.. Act of April IS, 1912, e. 80, sec. 10, 37 Stat. 80, increasing the 
emergency fund of $30,000 to $10,000; Act of March 2, 1917, c. 149. 39 Stat. 
969, 983, appropriating $5,000 for appraisals of allotted lands; Act of May 25, 
1918. c. 86, 40 Stat. 561, 578 authorizing use of royalties for purposes for 
which Congress may make appropriations, also appropriating $60,000 for 
Osage Agency; Act of May 24, 1922, c. 199, 42 Stat. 552, 574, establishing a 
$45,000 educational fund. 

488754—42-2 
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296 U. S. 244. 252-253. 254r-25o (1935); Shoshone Tribe v. 
United States, 299 U. S. 476. 497 (1937); Chi-ppewa Indians v. 
United States, 88 C. Cls. 1, 32 (1939), aff’d 307 U. S. 1 (1939). 
Cf. Seminole Nation v. United States, 92 C. Cls. 210 (1940), 
certiorari denied, 313 U. S. 563 (1941); Creek Nation v. United 
States, 92 C. Cls. 269 (1940), certiorari denied, 313 U. S. 581 
(1941); Sioux Tribe of Indians v. United States (C. Cls. No. 
C-531 (7), June 1, 1942). 

In the instant case, it is abundantly clear that rather than 
making a gift to Osage County of the Indians’ property, as 
appellants assert (Br. 13), Congress was acting as guardian of 
the Osages. Thus, the Senate Committee on Indian Affairs in 
recommending the authorization of a payment of a three per 
cent of the royalties to Osage County stated (S. Rept. 704, p. 
3. 66th Cong.. 3d Sess.): 

Under this legislation the better interests of the 
Osages, of the oil and gas lessees, of the State of Okla¬ 
homa and of the public generally will be served. 

Further explaining the benefit to the Osages, a letter of the 
Secretary of the Interior attached to the committee’s report 
said: 

The construction of good roads throughout the county 
will, of course, enhance the value of the land, both that 
belonging to the allottees and the white purchasers, and 
will render more accessible the lands leased for oil and 
gas mining purposes. 

Similarly the House Committee on Indian Affairs stated (H. 
Rept. No. 1278, 66th Cong., 3d Sess.): 

It is believed that this provision, if properly applied, 
will enhance the value of all Osage property, on the 
principle that good roads and bridges enhance the value 
of property in every section of the country; and, since 
there is plenty of money for the purpose, it certainly will 
be a great advantage to the Osages themselves as well 
as to those who must carry on business relations with 
them. 

See also H. Rept. No. 1377, 66th Cong., 3d Sess., p. 4. 

The payment benefited equally every member of the tribe 
for the royalties are shared pro rata without relation to the 
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allotment the members might own. It is plain, therefore, that 
in passing this statute Congress was not giving away the Osages’ 
property but rather it was using their funds to make their prop¬ 
erty more accessible and hence more valuable. This was an act 
of guardianship, not confiscation. It follows that the action of 
Congress may not be reviewed by the courts. 

Contrary to appellants’ apparent assumption (Br. 13-16), 
this guardianship power extends to individual Indian property 
as well as that of the tribe. Thus, this Court in King v. Ickes„ 
62 App. D. C. 83, 64 F. 2d 979 (1933) and I ekes v. United 
States, 62 App. D. C. 86, 64 F. 2d 982 (1933) sustained the 
power of Congress to re-impose restrictions upon trust funds 
held for individual Indians. See McCurdy v. United States, 
246 U. S. 263, 273 (1918); Brader v. James, 246 U. S. 88, 96 
(1918). Moreover, even assuming that some distinction exists 
as to Congress’ power over tribal and individual property, appel¬ 
lants’ claim (Br. 13-16) that the royalties are the “absolute 
property” of the individual Osage Indians is not well taken. In 
the 1906 Act the mineral rights were reserved to the tribe. As 
the Senate Committee on Indian Affairs pointed out in connec¬ 
tion with the 1921 Act, this reservation was made “in order 
that each member might obtain his equal share therein in lieu 
of having some allottees receive very large returns from pro¬ 
ductive land and other allottees receive little or nothing from 
unproductive land” (S. Rept. No. 704, 66th Cong., 3d Sess. 
(1921)). And until distributed the royalties are tribal funds, 
the right to receive them being a mere expectancy. In Globe 
Indemnity Co. v. Bruce, 81 F. 2d 143 (C. C. A. 10, 1935), relied 
upon by appellants (Br 14), the legal status of the funds was 
defined as follows (p. 150): 

We are of opinion that the United States took legal 
title to the funds and moneys in trust, but that the 
beneficial title to the funds and moneys vested in the 
individual members of the tribe; that there was reserved 
to the tribe an interest in the minerals for a stated 
period; and that the reversionary interest in the min¬ 
erals vested in the members of the tribe to whom were 
allotted the surface, all subject to the paramount power 
of Congress to deal with such property for the benefit of 
the tribe and its members. [Italics supplied.] 


12 


In Taylor v. Tayrien, 51 F. 2d 884 (C. C. A. 10, 1931), cer¬ 
tiorari denied, 284 U. S. 672 (1931), the same court stated (p. 
887): 

The 1906 Act made no allotment of the mineral estate 
in the land; it remained tribal property. The individual 
Indian had only an inchoate right to receive his share of 
the net returns therefrom, subject to the will of Congress. 

See also Taylor v. Jones, 51 F. 2d 892 (C. C. A. 10, 1931), cer¬ 
tiorari denied, 284 U. S. 663 (1931); In Re Irwin, 60 F. 2d 495 
(C. C. A. 10, 1932). 

Work v. Mozier, 261 U. S. 352 (1923) and Work v. Lynn, 266 
U. S. 161 (1924) relied upon by appellants (Br. 14-15) con¬ 
tain nothing to the contrary. Neither case involved the power 
of Congress to alter the statutes regulating disposition of the 
royalties but only the ministerial duties of the Secretary of the 
Interior in executing those statutes. And in the Lynn case the 
court noted (266 U. S. 161 at 167) that Congress had empowered 
the Secretary to withhold part of the quarterly payments, the 
Mozier case having held the Secretary could not accomplish 
such withholding by regulations. Plainly the court thereby 
recognized the power of Congress to exercise its guardianship 
control with relation to the royalties. 8 

It is submitted, therefore, that the complaint was properly 
dismissed because the 1921 Act was a valid exercise by Congress 
of its powers as guardian of the Indians. 

CONCLUSION 

It is submitted that the judgment of the district court should 
be affirmed. 

Respectfully, 

Norman M. Littell, 
Assistant Attorney General. 
Vernon L. Wilkinson, 
Roger P. Marquis, 

Attorneys, Department of Justice. 

October 1942. 


* Chateau v. Burnet, 2S3 U. S. 691 (1931) (App. Br. 16) relating to federal 
taxation of royalties received by the members is plainly irrelevant. See 
Taylor v. Tayrien, 51 F. 2d 884, 892 (C. C. A. 10, 1931). 


APPENDIX 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Three Judge Statutory Court 1 

Civil Action No. 10787 

Osage Tribe of Indians, Fred Lookout, Principal Chief and 
Member of the Osage Tribe of Indians, on Behalf of Said 
Tribe and the Members Thereof, Pawhuska, Oklahoma, 
Plaintiffs 

v. 

Harold L. Ickes, Secretary of the Interior of the United 
States, and Tom H. Fraley, Treasurer of Osage County, 
Pawhuska, Oklahoma, Defendants 


Decided March 19, 1942 


Before Miller and Vinson, JJ., United States Court of Ap¬ 
peals for the District of Columbia, and Letts, J., District Court 
of the United States for the District of Columbia. 

Miller, J.: Plaintiff, the Osage Tribe of Indians, brought this 
suit in its own right and through its Principal Chief, Fred Look¬ 
out, to restrain the Secretary of the Interior, Harold L. Ickes, 
from paying to defendant, Tom H. Fraley, Treasurer of Osage 
County, Oklahoma, the sum of $1,535.70, part of the proceeds 
of royalties from gas and oil leases which had been executed 
by the Tribal Council. The royalties thus received were re¬ 
quired by the Act of June 28,1906, 2 to be placed in the Treasury 

1 Act of August 24, 1937, 50 Stat. 752, 28 U. S. C. A. sec. 380a. 

*34 Stat. 539. 

(i3): 
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of the United States to the credit of the members of the Tribe 
for the use and benefit of the individual members of the Tribe. 
The 1906 Act also provided for taking a tribal roll and for 
equal division of the tribal lands and funds among the members 
of the Tribe. It provided for allotment of the surface of the 
land in severalty among the members of the Tribe 3 but reserved 
mineral rights to the use of the Tribe for a period of twenty-five 
years, after which they were to become the property of the in¬ 
dividual owners of the land, unless otherwise provided for by 
Act of Congress. 4 The Tribal Council was authorized to make 
leases for the mineral rights with the approval of the Secretary 
of the Interior. 3 Section 4 of the Act® provided: “That all 
funds belonging to the Osage tribe, and all moneys due. and all 
moneys that may become due. or may hereafter be found to be 
due the said Osage tribe of Indians, shall be held in trust by the 
United States for the period of twenty-five years from and after 
the first day of January, nineteen hundred and seven, * * * ” 
[Italics supplied.] Section 4 of the Act of 1906 7 also provided 
that the funds therein specified should be segregated and 
placed to the credit of the individual members of the Tribe; 
these credits to draw interest, which when accrued was to be 
paid quarterly to the members entitled. Royalties from min¬ 
eral leases were likewise to be placed in the Treasury to the 
credit of the members of the Tribe and distributed to the indi¬ 
vidual members “in the manner and at the same time that 
payments are made of interest on other moneys held in 
trust * * [italics supplied] with the exception of sums 
reserved for schools, agency, and emergency funds. 

Section 5 of the 1906 Act 8 provided that “at the expiration 
of the period of twenty-five years from and after the first day 
of January, nineteen hundred and seven, the lands, mineral 
interests, and moneys, herein provided for and held in trust by 
the United States shall be the absolute property of the indi- 

3 Act of June 2S, 1906, 34 Stat. ">39, 540. 

1 Id. at 542. 

5 Id. at 543. 

a Id. at 54-1. 

T Ibid. 

*34 Stat. 539, 544-545. 
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vidual members of the Osage tribe * * * as herein pro¬ 

vided, and said members shall have full control of said lands, 
moneys, and mineral interests, except as hereinbefore provided” 
with the right of inheritance according to Oklahoma laws. 9 In 
1929, 10 pursuant to the power expressly reserved in the 1906 
Act, the earlier Act was so amended as to extend the term of 
the trust until 1959. In 1921 the reservation to the Tribe, of 
minerals under the land, was extended to 1946. n And by the 
Act of 1921, 12 the Act of June 6, 1906 was also so amended as 
to permit the State of Oklahoma to levy a gross production tax 
upon all oil and gas produced in Osage County, in lieu of all 
other state and county taxes theretofore levied on the produc¬ 
tion of gas and oil in that county. The 1921 Act also provided 
that the Secretary of the Interior should pay one per centum of 
royalties received under the Indians’ gas and oil leases to Osage 
County for use in construction of roads and bridges. 13 

Pursuant to the 1921 Act, the gross production tax levied by 
the State of Oklahoma has been paid by the oil companies pro¬ 
ducing gas and oil under the tribal leases, and the Secretary 
of the Interior has paid to Osage County approximately $1,092,- 
338.17 for construction of roads and bridges. Provision for 
payment of this one per centum of royalties was discontinued by 
Act of Congress in 1940. u There still remains, however, an 
undistributed residue of the one per centum fund amounting to 
$1,535.70. This is the subject of the present suit. The com¬ 
plaint contains, among others, the following allegation: 
“* * * plaintiffs aver that the provisions of said Section 5 

of the Act of March 3, 1921, authorizing and directing the Sec- 

*1(1. at 545. 

10 Act of March 2, 1029, 45 Stat. 147S. The term of the trust was subse¬ 
quently extended to 1984 by the Act of June 24, 1938, 52 Stat. 1034. 

11 Act of March 3,1921, 41 Stat. 1249. The reservation of mineral rights to 
the Tribe was further extended to 1958 by the Act of March 2, 1929, 45 Stat. 
1478, and to 1983, by the Act of June 24. 1938, 52 Stat. 1034. 

u Act of March 3, 1921, 41 Stat. 1249. 

13 Act of March 3. 1921, 41 Stat. 1251. 

14 Approved April 25, 1940, 54 Stat. 168. A different arrangement was 
adopted. Instead of a 1-percent payment to the county, one-fifth of the 
state gross production tax must now be paid to the county. One-half goes 
for roads and one-half for schools. 
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retary of the Interior ‘to pay, through the proper officers of the 
Osage Agency, to Osage County, Oklahoma, an additional sum 
equal to 1 per centum of the amount received by the Osage 
Tribe of Indians as royalties from production of oil and gas, 
which sum shall be used by said county only for the construc¬ 
tion and maintenance of roads and bridges therein’ * * * 
was an unconstitutional taking and deprivation of plaintiffs’ 
property or moneys, and w*as repugnant to the Constitution of 
the United States in that it deprived the plaintiffs of their prop¬ 
erty without compensation and without due process of law.” 
The prayer of the complaint asks (1) a 'permanent injunction re¬ 
straining the Secretary from distributing to Osage County the 
residue of the fund above described; (2) a direction to the Sec¬ 
retary to distribute the said sum of $1,535.70 to the Osage 
Indians; (3) that a statutory three-judge court be constituted 
to hear and determine the application for injunction. 15 There¬ 
after. on May 29, 1941, the defendant, Harold L. Ickes, moved 
to dismiss the complaint for the reason that the United States 
of America is an indispensable party defendant, which has not 
consented to be sued and w'hich cannot be sued without its 
consent. On the same date defendant Fraley also filed a mo¬ 
tion to dismiss, but for reasons which will appear, it is not neces¬ 
sary to consider his motion further. On June 14, 1941, plain¬ 
tiffs filed an application containing the following statement: 
“Since the complaint seeks an injunction to restrain the pay¬ 
ment of funds under said Act of Congress upon the ground 
that a part of said Act is repugnant to the Constitution of the 
United States, application is made for an injunction and for a 
request to the Chief Justice of the United States Court of Ap¬ 
peals for the District of Columbia to designate two other Judges 
to participate in hearing and determining this application.” 
On October 3, 1941, upon the request of Associate Justice F. 
Dickinson Letts, of the District Court of the United States for 
the District of Columbia, the present three-judge statutory 
court was constituted, by order of Chief Justice D. Lawrence 
Groner, of the United States Court of Appeals, to hear and 
determine the application. 


* Act of August 24,1937, 50 Stat. 752, 28 U. S. C. A., sec. 380a. 
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Upon the hearing, which was held pursuant to the foregoing 
order, counsel for defendants insisted upon disposition of the 
pending preliminary motions, as was their right. The court 
heard argument upon all phases of the case; assuming for pur¬ 
poses of the argument that the question of constitutionality 
presented in the complaint and application might also be in¬ 
volved in the determination of the preliminary motions. We 
have concluded, however, that the motion to dismiss is well 
founded and should be granted for the following reasons. 

The United States is an indispensable party to this suit. 
Plaintiffs’ position is that by virtue of the Act of 1906, the 
royalties were placed to their individual credit, not as trust 
funds, but as segregated, individual property of the members 
of the Tribe; hence, that Congress lacked the power to confer, 
upon the Secretary, authority to distribute any part of the 
funds to Osage County; consequently, that the Act of 1921 de¬ 
prived them of property, in disregard of their vested rights. 
The Government contends that the United States is a trustee 
of the funds, with power to act with respect to them; conse¬ 
quently, that it is interested, adversely to plaintiffs, and is an 
indispensable party to a suit involving the right to the fund 
in dispute. We see no escape from the logic of the Govern¬ 
ment’s contention. If the present case were to go to trial and 
judgment, and if in such a judgment plaintiffs’ contention 
should be maintained, it is obvious that the claim of the United 
States, that it is a trustee in possession, with power to act, would 
be decided against it, without an opportunity to be heard. 

As was said by the Supreme Court in Morrison v. Work,™ the 

”266 U. S. 481, 485-486: “The United States is now exercising, under the 
claim that the property is tribal, the powers of a guardian and of a trustee 
in possession. Morrison's contention is that, by virtue of the Act of 1880 
and the agreements made thereunder, the ceded lands ceased to be tribal 
property and the rights of the Indians in the lands and in the fund to be- 
formed became fixed as individual property. The Court of Appeals held 
this contention to be unfounded. "We have no occasion to determine whether 
it erred in so ruling. The claim of the United States is, at least, a substan¬ 
tial one. To interfere with its management and disposition of the lands or 
the funds by enjoining its officials, would interfere with the performance of 
governmental functions and vitally affect interests of the United States. 
It is, therefore, an indispensable party to this suit.” [Italics supplied.] 
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claim of the United States is at least a substantial one. No 
more is necessary for disposition of the motion to dismiss. 17 
The decision in the Morrison case is directly applicable and 
conclusive. 

It is, consequently, unnecessary to decide any constitutional 
question; and, being unnecessary, we refrain from doing so; 18 
thus giving full recognition to the presumption of constitu¬ 
tionality. 15 The Government s interest, and the indispensa¬ 
bility of the United States as a party, depends upon the rela¬ 
tionship which exists between it and the Indians generally 20 
and, particularly, upon the power asserted in the 1906 Act. 21 

17 The following tests were suggested in Washington v. United Staten . 0 Cir., 
S7 F. (2d) 421, 427-428, by Judge Haney,'to determine the necessity for 
joinder: “* * * (1) Is the interest of the absent party distinct and 

severable? (2) In the absence of such party, can the court render justice 
between the parties before it? (3) Will the decree made, in the absence 
of such party, have no injurious effect on the interest of such absent party? 
(4) Will the final determination, in the absence of such party, be consistent 
with equity and good conscience? * * * if any one of the four questions 
is answered in the negative, then the absent party is indispensable.” 

The interest of the United States can hardly be described as “distinct and 
severable” in this proceeding, the object of which is to characterize as in¬ 
valid an exercise of its power as trustee under the Act of 1906. The in¬ 
jurious effect on the interest of the United States by a decree granting the 
relief sought is patent. Where the United States holds the title to Indian 
lands in trust, it is necessarily interested in the outcome of suits against 
such property and is an indispensable party. Minnesota v. United States, 
305 U. S. 382, 386-388. And in suits touching the proper execution of a 
trust, the trustee is an indispensable party. Thayer v. Life Association of 
America, 112 U. S. 717, 719. 

** Siler v. Louisville and Nashville R. R., 213 U. S. 175, 193: “Where a case 
in this court can be decided without reference to questions arising under 
the Federal Constitution, that course is usually pursued and is not departed 
from without important reasons.” 

10 United States v. Butler, 297 U. S. 1, 67; Life <& Casualty Ins. Co. v. 
McCray, 291 U. S. 566. 572. 

50 See Cohen, Handbook of Federal Indian Law (1941) 97. and authorities 
there cited. 

* 34 Stat. 539. Cf. Morrison v. Work. 266 U. S. 481. 4S7-48S: “If through 
officials of the United States these lands, or the proceeds thereof, or the 
accruing interest, are improperly disposed of, it is the United States, not the 
officials, ichich is under obligation to account to the Indians therefor. In 
other uxtrds, the right of the Indians is merely to have the United States 
administer properly the trust assumed. It resembles the general right of 
every citizen to have the Government administered according to law and 
the public moneys properly applied. Courts have no power, under the cir- 
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Plaintiffs do not challenge the constitutionality of that Act or 
the power therein asserted. Indeed, they rely upon it to as¬ 
sert their alleged cause of action. If their interpretation of the 
1906 Act is wrong, then, presumably, their attack upon the 
1921 Act fails. In any event, this is the very heart of their 
case; and as we have already indicated, the United States must 
be made a party to its trial and decision. 

In summary it may be said that there are three questions 
entangled in the arguments thus far considered: (1) Is the 
United States an indispensable party; (2) what is the meaning 
of the 1906 Act; (3) in light of that meaning was the 1921 Act 
unconstitutional? In disposing of the motion to dismiss, we 
are required to decide only the first of the three; or, at least, to 
inquire into the second only far enough to answer the first. In 
the trial and decision of the second and third questions, on their 
merits, the United States is, in our opinion, required to be pres¬ 
ent and heard as an indispensable party. Whether or not the 
latter questions can even be tried, depends upon whether the 
United States consents to be sued. 

The Government has challenged the power of this court, as 
presently constituted, 22 to pass upon the motion to dismiss; its 
theory being that as no constitutional issue is presented by the 
motion, the court lacks jurisdiction, and that a single trial judge, 
acting alone, should have passed upon it. 23 W’e have no doubt 
that a single judge could have passed upon the motion of de¬ 
fendant Ickes. 24 While it is improper for such a judge to dis¬ 
miss a complaint on the merits where an interlocutory injunc¬ 
tion is sought upon constitutional grounds, 25 it is, nevertheless, 

cumstnnces here presented, to interfere with the performance of the func¬ 
tions committed to an executive department of the Government by a suit to 
which the United States is not, and cannot be made, a party.” [Italics 
supplied.] 

“Act of August 24, 1937, 50 Stat. 752, 28 U. S. C. A., sec. 380a. 

** Accord: Northern Pac. Ry. v. Board of Railroad Com'rs., D. Mont., 34 F. 
(2d) 295, 297. See Great Falls Gas Co. v. Public Service Commission, D. 
Mont., 39 F. (2d) 176, 177-180. 

94 See Home Furniture Co. v. United States, W. D. Tex., 2 F. (2d) 765, 767, 
aff*d, 271 U. S. 456. 

” Ex parte Northern Pacific Ry., 280 U. S. 142; Stratton v. St. Louis South- 
ioestern Ry., 282 U. S. 10,15; Ex parte Metropolitan Water Co., 220 U. S. 539, 
544r-545. 
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not only appropriate for him carefully to scrutinize the com¬ 
plaint to ascertain whether a substantial claim of unconstitu¬ 
tionality has been presented, 28 but it is his duty to do so, 27 in 
order to determine whether the case is one requiring disposi¬ 
tion by a special court of three judges. 28 

The lack of a substantial question of constitutional law may 
appear either because it is obvious from a reading of the stat¬ 
ute or because it so clearly results from previous decisions of 
the Supreme Court as to foreclose the subject. 2 ” As we have 
pointed out. in the present case, an examination of the statutes, 
and of the cases which interpret them, reveals that the United 
States is an indispensable party to the present suit and no ques¬ 
tion of constitutionality is involved in arriving at that conclu¬ 
sion. 20 Consequently, it was the duty of the single judge to de¬ 
cide that the United States was an indispensable party. Hav¬ 
ing done so it was his duty to dismiss the complaint. 

But power in the single trial judge is not necessarily incon¬ 
sistent with similar power in the special court once it has been 
convened. 31 After all it, too, is a district court, presumably 
vested with all necessary and proper powers. No limitation 
appears in the statute upon the power of the special court to 
act with reference to such preliminary questions. 32 In several 

Ex parte Porexky. 290 U. S. 30. 

37 California Water Service Co. v. Red ding. 304 U. S. 252. 254-255. 

a J. B. Schermerhorn, Inc. v. Holloman. 10 Cir., 74 F. (2d) 205, 266, cert, 
denied, 294 U. S. 721. 

29 California Water Service Co. v. Redding, 304 U. S. 252, 254-255. 

39 See note 17 supra; Ex parte Branxford, 310 U. S. 354, 361-362: “There 
is no indication that Congress sought by sec. 266 to have every attack on the 
constitutionality of a state statute determined by a three-judge court. It 
sought such a bench only to avoid precipitate determinations on constitu¬ 
tionality on motions for interlocutory injunctions.” 

31 Ziffrin, Inc. v. Martin, E. D. Ky., 24 F. Supp. 924, 927, aflfd on constitu¬ 
tional grounds. 308 U. S. 132: “Under * * * (Sec. 266, Judicial Code] 
the three-judge court has the same power as a single district judge. It is in 
fact a district court composed of three judges instead of one. One of the 
questions for determination is the sufficiency of the pleadings to state a 
cause of action. The only way in which this can be determined is to decide 
whether or not the Kentucky Statute is constitutional. We are of the opinion 
that this three-judge court has authority to rule upon this motion to dis¬ 
miss.” 

53 Act of August 24, 1937, 50 Stat. 752, 28 U. S. C. A. sec. 380a. 
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cases such courts have acted upon preliminary questions. 33 
And, no doubt, the unnecessary participation of two additional 
judges would not invalidate the court’s action in any event, 34 
or cut off any right or privilege of appeal. 35 

But if it is not necessary for our decision that we should 
determine or declare the limits of power of the special court, 
we should avoid doing so; leaving performance of that duty to 
the Supreme Court, if and when it becomes necessary. Assum¬ 
ing that this court has power to act, it does not necessarily 
follow that it should act. 345 As we read the decisions of the 

33 California Water Service Co. v. Redding. N. D. Calif.. 22 F. Supp. G41, 
644, aff’d, 304 U. S. 252, 254 (dismissal for want of a substantial federal 
question) ; Kroger Grocery <f Baking Co. v. Luts , 209 U. S. 300 (affirming dis¬ 
missal for want of requisite jurisdictional amount) ; Connor v. Rivers, N. 
D. Ga., 25 F. Supp. 937, 938. afFd. 305 U. S. 570 (same) ; Home Furniture Co. 
v. United States. W. D. Tex., 2 F. (2d) 705. 767. aff’d. 271 U. S. 436. 461 
(dismissal for improper venue) ; Buck v. Gallagher, W. D. Wash.. 30 F. Supp. 
405, 400, appeal dismissed sub. nom. Buck- v. Case. 10 U. S. L. Week 3223 
(dismissal on equitable ground of “unclean hands”) ; Arneson v. Denny, W. D. 
Wash., 25 F. (2d) 993. 995 (dismissal for lack of notice to indispensable 
parties). 

The lack of uniformity in dealing with such preliminary questions may 
be seen by noting cases in which applications for Injunctions were dismissed 
by the district judge to whom presented. Cooney v. Legg. S. D. Calif.. 34 
F. Supp. 531, 532 (dismissed for failure to show requisite jurisdictional 
amount) ; Stone v. Christensen, D. Ore.. 30 F. Supp. 739. 743 (same) ; Rok 
v. Legg, S. D. Calif., 27 F. Sui>p. 243, 244 (absence of substantial federal 
question); Farr v. O'Keefe, S. D. Miss., 27 F. Supp. 216. 217 (dismissal for 
“unclean hands”). 

**Healy v. Ratta. 1 Cir„ 67 F. (2d) 554, 550. rev’d on other grounds. 292 
U. S. 203; Public Service Commission v. Bra shear Freight Lines, Inc., 312 
U. S. 021, 026: “But the fact that it was mistakenly assumed that the motion 
should be passed upon by the district judge in association with the two 
judges previously called did not of itself invalidate the District Court’s judg¬ 
ment dismissing the motion. Though that judgment of dismissal was not 
appealable directly to this court under sec. 266. even though participated in 
by three judges, it was revlewable by the Circuit Court of Appeals, and 
since it has been so reviewed, the issues presented are properly before us.” 

* Cannonball Transp. Co. v. American Stages, Inc., S. D. Ohio, 53 F. (2d) 
1050. Cf. Ex parte Hobbs. 280 U. S. 168, 172. 

*" Ex parte Poresky, 290 U. S. 30, 31-32: “But the provision requiring the 
presence of a court of three judges necessarily assumes that the District 
Court has jurisdiction. In the absence of diversity of citizenship, it is essen¬ 
tial to jurisdiction that a substantial federal question should be presented. 
‘A substantial claim of unconstitutionality is necessary for the application 
of sec. 266.’ Ex parte Buder, 271 U. S. 461, 467; Louisville & Nashville R. Co. 
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Supreme Court the determining consideration for us is one of 
propriety rather than of power. In a number of situations, 
and in a number of cases, it has been held that courts should 
voluntarily refrain from using or asserting power. 37 Where the 
use or assertion of power might be destructive of a well-defined 
purpose of law or of a declared public policy such voluntarily 
imposed judicial restraint may be commendable. 38 

There seems to be no doubt of the propriety of action by the 
special three-judge court—following the proper reference of a 
case to it—as to all questions involved in the litigation neces¬ 
sary for disposition of the prayer for injunction. 39 Presumably, 
it is proper, also, for the special court to act upon preliminary 
matters, where they are inextricably tangled with others which 
it is required to decide. 40 

The Supreme Court has said, however, that (1) the three- 
judge procedure is an extraordinary one, imposing a heavy 
burden on federal courts, with attendant expense and delay; 
a procedure, designed for a specific class of cases, sharply defined, 
which should not be lightly extended; 41 (2) the limitations of 
the statute would be defeated were it enough to keep three 
judges assembled that a plaintiff could resort to a mere form of 

v. Garrett , 231 U. S. 208, 304. That provision docs not require three judges 
to pass upon this initial question of jurisdiction.” [Italics supplied.] 

Oklahoma Gas & Elec. Co. v. Oklahoma Packing Co.. 292 U. S. 386, 391: 
“The issue is not one of the federal Jurisdiction of the district court, * * * 
but whether a final hearing by three judges was prescribed by the section, 
and hence whether this Court has Jurisdiction to hear the appeal.” [Italics 
supplied.] 

* United States v. Bank of Neir York 6 Trust Co.. 296 IJ. S. 463. 4S0; Penn¬ 
sylvania v. Williams. 294 U. S. 176. 1ST*: Z. <£ F. Assets Realization Corp. v. 
Hull. 72 App. D. C. 234. 239,114 F. (2d) 464. 469: aff’d. 311 U. S. 470. 

m IIcaly v. Ratta, 292 U. S. 263, 270; Matthews v. Rodgers. 284 U. S. 521, 
525; State ex rel. Sherrill v. Milam, 116 Fla. 492, 156 So. 497. 

38 Sterling v. Constantin, 287 U. S. 378, 393; Davis v. Wallace, 257 U. S. 478, 
4S2; Sovereign Camp. W. O. W. v. Murphy. S. D. Iowa, 17 F. Supp. 650, 652; 
Public Service Commission v. Brashear Freight Lines. Inc., 312 U. S. 621. 625. 

" See Oklahoma ex rel. Phillips v. Atkinson, E. D. Okla., 37 F. Supp. 93, 96, 
afTd, 313 U. S. 508; Tennessee Elec. Poicer Co. v. Tennessee Valley Authority, 
306 U. S. 118, 136. 

41 Oklahoma Gas & Elec. Co. v. Oklahoma Packing Co.. 292 U. S. 3S6, 391; 
Ex parte Collins, 277 U. S. 565, 569; California Water Service Co. v. Redding, 
394 U. S. 252, 255. 
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words in his complaint, with no support therefor in fact or law ; 42 

(3) if the right of direct appeal were extended to all cases in 
which such allegations appear, the restrictions placed upon 
appellate review in the Supreme Court, by the jurisdictional 
Act of February 13, 1925, would be measurably impaired; 43 

(4) “When it becomes apparent that the plaintiff has no case 

for three judges, though they may have been properly convened, 
their action is no longer prescribed * * 44 (5) and in 

such a case the statute contemplates that a court of three judges 
shall not continue to act. 45 

In view of these instructions, and without more, the impro¬ 
priety of action by us in the present case seems obvious. The 
clear intent of the Supreme Court is further emphasized by its 
action, in a similar case, reversing and remanding the case to 
the District Court for further proceedings to be taken inde¬ 
pendently of the statute. 445 

It is true that, in a sense, the question presented here is one 
of first impression and that the present case can be distinguished 
from some, at least, of the cited decisions of the Supreme Court, 
on the ground that the complaint poses a controversy which, 
considered on the merits of its allegations alone, brings the 
case unquestionably within the terms of the statute. 47 How- 

43 Oklahoma Can d Elec. Co. v. Oklahoma Packing Co., 292 U. S. 386, 391. 
Cf. Pacific Elec. Ry. v. Los Angeles, 194 U. S. 112,118. 

43 Oklahoma Gas d Elec. Co. v. Oklahoma, Packing Co., 292 U. S. 388, 391. 
See Smith v. Wilson, 273 U. S. 388. Cf. United States and Interstate Com¬ 
merce Commission v. Alaska Steamship Co., 253 U. S. 113; California Water 
Service Co. v. Redding. 304 U. S. 252, 255. 

44 Oklahoma Gas <1 Elec. Co. v, Oklahoma Packing Co.. 292 U. S. 386, 391- 
292; Smith v. Wilson, 273 U. S. 38S. Cf. Ex parte Hobbs, 280 U. S. 168. 

40 California Water Service Co. v. Redding, 304 U. S. 252, 255. Cf. Public 
Service Commission v. Brashear Freight Lines, Inc., 312 U. S. 621. 625. 

40 Gully v. Interstate Natural Gas Co., 292 U. S. 16,19. 

47 In the following cases, on special appeal to the Supreme Court from 
decisions of three-judge district courts, the case was remanded to the district 
court for further proceedings to be taken independently of the special pro¬ 
cedure, for the reason that the controversy was not of such nature as to make 
the special procedure applicable. Oklahoma Gas d Elec. Co. v. Oklahoma 
Packing Co., 292 U. S. 386, 392 (no basis for equitable relief, the state officers 
being powerless to impose penalties under the circumstances) ; Gully v. Inter¬ 
state Natural Gas Co.. 292 U. S. 16,18 (an assessment, rather than the statute 
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ever, the complaint also shows upon its face that the United 
States is an indispensable party; hence, as we have indicated, 
the complaint must be dismissed/ 8 Moreover, even if we look 
beyond the motion of defendant Ickes and note the presence of 
an issue between plaintiffs and defendant Fraley which might 
otherwise have made proper, action by a three-judge court, 49 
that is not sufficient, under the circumstances previously de¬ 
scribed, and in the absence of the United States as a party, to 
continue the present court in existence. 50 The result is to make 
action by a three-judge court just as inappropriate as in the 
cited decisions of the Supreme Court. 

It may be argued, persuasively, that convenience and the 
desirability of expedition in disposing of a case such as that here 
presented points to action by the special court instead of ref¬ 
erence back to a single judge. 51 On the other hand, compliance 
with the instructions of the Supreme Court seems calculated, 
in the long run, to result in greater good than will the satis¬ 
faction of convenience in a particular case. Repeated, though 
unreproved, indulgence in impropriety cannot form the basis 

under which it was made, was the basis for complaint) ; International Ladies' 
Garment Workers’ Union v. Donnelly Garment Co., 304 U. S. 243, 251 (com¬ 
plaint did not pray that enforcement of an Act of Congress be enjoined); 
Rorick v. Board of Commissioners, 307 U. S. 208, 212 (the statute assailed 
was not legislation “of general application”); Phillips v. United States, 312 
U. S. 246. 252 (complaint did not attack validity of the state law, but only 
exercise by the governor of his power to declare martial law); William 
Jameson d Co. v. Morgenthau, 307 U. S. 171,173 (administrative action rather 
than the statute under which it was taken was the basis of the complaint). 

* Morrison v. Work, 266 U. S. 481, 486; Haskins Bros, d Co. v. Morgenthau, 
66 App. D. C. 178,181. 85 F. (2d) 677, 680. cert, denied, 299 U. S. 588. 

* Stratton v. St. Louis Southwestern Ry„ 282 U. S. 10,15; Ex parte Poresky, 
290 U. S. 30, 31. 

"Haskins Bros, d Co. v. Morgenthau, 66 App. D. C. 178.181, 85 F. (2d) 677, 
680. cert, denied, 299 U. S. 588. 

“ Charles Evans Hughes, Address of the Chief Justice of the United States, 
10 Proc. Am. L. Inst. 32, 33-34: “Appeals in such cases lie directly to the 
Supreme Court from orders granting or denying an interlocutory injunc¬ 
tion, as well as from final decrees granting or denying a permanent injunc¬ 
tion. * * * In this highly important class of cases it is desirable that 
final hearings should be expedited and that the delays incident to futile 
appeals from interlocutory orders should be avoided”; Hutcheson, A Case 
for Three Judges, 47 Harv. L. Rev. 795, 820. 
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for proper practice. 52 And if, on the other hand, a single judge 
should err on the side of caution in not requesting the convening 
of a special court, there is process available to test the propriety 
of his action. 53 Presumably the same remedy is available where 
a three-judge court errs in refusing to act upon a case properly 
presented to it for determination. 54 

Our decision is, therefore, that this court, as presently consti¬ 
tuted, should refrain from passing on the motion. The case is 
remitted to Mr. Justice Letts, sitting as a single judge, for 
appropriate action. 55 

^ Ex parte The Public National Bank of Netc York, 27S U. S. 101, 
105: * * * the propriety of the hearing before three Judges was not 
considered in the cases to which we are referred; and they cannot be regarded 
as having decided the question.”; Ex parte Collins, 277 U. S. 565, 568, n. 4. 

“Mandamus (cf. Fed. Rules Civ. Proc. sec. 81 (b)) is the proper remedy 
where a single district court Judge errs in refusing to convene a three-judge 
court. Ex parte Bramsford, 310 U. S. 354, 355; Stratton v. St. Louis South - 
western Ry., 282 U. S. 10,16. 

64 Ex parte The Public National Bank of New York, 278 U. S. 101, 103. 

® Cf. Illinois Cent. R. R. v. Railroad Commission of Kentucky, E. D. Ky.» 
1 F. (2d) 805, 807. 
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STATEMENT OF THE CASE 

An accurate concise statement is contained in the 
opinion of Mr. Justice Miller for the Three-Judge Court 
reported 45 Fed. Supp. 179. 

DISTRICT COURT DECISION 

The district court dismissed the complaint. 

STATEMENT OF POINTS 

The action of the district court in dismissing the com¬ 
plaint may well be sustained on any of these three grounds: 

L 

I The United States is an indispensable party. 

(Presumably this was the ground upon which the 
complaint was dismissed.) 

a 

The appellants have an adequate remedy at law and should 
not be permitted to maintain this action in equity. 

in. 

The complaint fails to state a cause of action. 

Exclusive reliance is placed upon the alleged unconsti¬ 
tutionality of the proviso in section 5 of the Act of March 
3, 1921, 44 Stat. 1249, which provides for the expenditure 
through and by Osage County, Oklahoma, of 1% of the 
royalties realized by the Osages from their oil production 
for the construction of roads and bridges on the Osage 
Reservation. The allegations of the complaint, together 
with legislative, historical and geographical facts, of which 


J 

the Court will take judicial knowledge, clearly disclose 
that the provision is constitutional. 

SUMMARY OF ARGUMENT 

Disavowing any intention of being presumptious it 
may be stated that each point attempted to be made in the 
appellants' brief is founded either upon a false premise 
or an erroneous assumption. 

From the allegations of the complaint and from the 
argument of the appellants and from the authorities cited 
by them the conclusion must be reached that the United 
States has the exclusive control and management of In¬ 
dian affairs and property and is the guardian for the In¬ 
dians and for their property and is the trustee in posses¬ 
sion of the property, and that the United States, therefore, 
is entitled to be heard in any action which would adjudicate 
as to the disposition of any such Indian property over 
which the United States has the control and management 
and of which it has possession. 

The appellants have further orally admitted that they 
seek here an adjudication which would require the Govern¬ 
ment to account for $1,092,338.17 which was expended 
by the Government through the Secretary of the Interior 
and Osage County, Oklahoma, for the construction of 
roads and bridges in the Osage Reservation. Certainly 
such a result cannot be accomplished without giving the 
Government an apportunity to be heard. 

If the Osage Tribe is about to be wronged or has been 
wronged, it has an adequate legal remedy which it caji 
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follow, and which it has as a matter of fact already fol¬ 
lowed, and it should not be permitted to seek the extraor¬ 
dinary remedy of injunction when another legal remedy 
is easily available. 

The contention of unconstitutionality is founded up¬ 
on the assumption that Congress has required ‘‘confisca¬ 
tion" and “spoilation," which is so contrary to the pur¬ 
pose intended and to the result accomplished as to pre¬ 
clude any recognizable resemblance whatsoever. 


ARGUMENT 

L 

The Government is an indispensable party to this action. 

On page 13 of the appellants’ brief it is said that the 
f‘Osage royalties are the absolute property of the indi¬ 
vidual Osage Indians." 

The argument intended is that, as the Osages own 
the funds, the Government has no interest and, therefore, 
need not be a party. 

There is, however, no question but that the funds are 
trust funds in the possession of the Government and under 
its control as to disbursement and use. 

The Government actually holds the legal title to the 
minerals in trust for the Osage Tribe. The lands, includ¬ 
ing the minerals thereunder, were conveyed to the “United 
States of America in trust for the use and benefit of the 
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Osage Indians” under authority of the Act of Congress: of 
March 3, 1883 (22 Stat. L. 603). Under the Osage Act 
of June 28, 1906, sub-section 7 of section 2, the minerals 
were reserved for the use of the Tribe, the title remaining 
in the United States. By later acts the minerals are still 
so reserved and the United States still holds the legal title 
to them in trust for the Osage Indians. 

The same act provided for the leasing of those la^ids 
for the discovery and development of oil. 

The appellants attempt to be confusing about the 
of the words “trust funds.” The same Act of June 
1906, commonly called the Allotment Act, provided 
the cash on hand still held by the Government in trust 
the Osages should be segregated and that the income 
from should be paid to the individual Osages 
Congress in that Act called those funds “trust funds” 
the appellants refer to those funds as “trust funds” 
apparently contend that other funds held by the 



ment for the Osages are not trust funds. 

There was actually more restrictions thrown around 
the mineral interest than there was around the so-ca 
trust funds. The funds were segregated and under 
cumstances could by the provisions of the same act 
withdrawn by the individual Osages. The minerals w^re 
not segregated and could not be alienated by any one with¬ 
out further authority from Congress, which has never 
been granted, except as to the leasing for development. 
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The legal title to the minerals still remains in the United 
States. 

The first paragraph of Section 4 of the same Allot¬ 
ment Act reads as follows: 

“Sec. 4. That all funds belonging to the Osage 
tribe, and all moneys due, and all moneys that may 
become due, or may hereafter be found to be due the 
said Osage tribe of Indians, shall be held in trust by 
the United States for the period of twenty-five years 
from and after the first day of January, nineteen hun¬ 
dred and seven, except as herein provided." 

Sub-section 1 of Section 4 provides for the segrega¬ 
tion and investment of the so-called trust funds and the 
payment of the income therefrom quarterly to the in¬ 
dividual Osages. We quote sub-section 2 of Section 4: 

“Second. That the royalty received from oil, gas, 
coal and other mineral leases upon the lands for which 
selection and division are herein provided, and all 
moneys received from the sale of town lots, together 
with the buildings thereon, and all moneys received 
from the sale of the three reservations of one hundred 
and sixty acres each heretofore reserved for dwelling 
purposes, and all moneys received from grazing lands, 
shall be placed in the treasury of the United States to 
the credit of the members of the Osage Tribe of In¬ 
dians as other moneys of said tribe are to be deposited 
under the provisions of this act, and the same shall be 
distributed to the individual members of said Osage 
tribe according to the roll provided for herein, in the 
manner and at the same time that payments are made 
of interest on other moneys held in trust for the Osages 
by the United States except as herein provided." 

By section 1 of the Act of March 3, 1921, the mineral 
trust period was extended to April 8, 1946. 



By section 1 of the Act of March 2, 1929, the trist 
period was further extended to April 8, 1958. Said sec¬ 
tion contains this further language: 

“The lands, moneys and other properties now or 
hereafter held in trust or under the supervision of tbe 
United States for the Osage Tribe of Indians, the 
members thereof, or their heirs and assigns, shall con¬ 
tinue subject to such trust and supervision until Jan¬ 
uary 1, 1959, unless otherwise provided by Act of 
Congress.” 

On page 17 of appellants’ brief they allow their argu¬ 
ment to degenerate into mere balderdash. They say the 
interest of the Government should be on the side of its 
wards, assuming, of course, that their side is the side of the 
wards; and they say further that if the $1535.70 is pbid 
over to Osage County it will no longer be in the hands 
of the trustee or subject to the control of Congress. 

Of course, if the money is paid over to Osage County, 
it will not be in the hands of the secretary as trustee, but 
it will be in the hands of Osage County as trustee for the 
Tribe and the Government, and it will still be under the 
control of Congress for Congress has directed how it shall 
be expended and has required the secretary to see that it is 
expended in the manner directed by Congress. 

It apparently is not conceivable to the appellants that 
the expenditure of $1,092,338.17 by the Government on 
roads and bridges in the Osage Reservation was of greater 
benefit to the Osages than it would have been to have 
added that sum to the already ample cash income of the 
Indians and thereby increase the amount of funds avail- 



[ 8 ] 

able to the individual Osages for the purchase of more 
boot-leg whiskey and other non - essentials. Congress, 
without doubt, found and determined that roads and 
bridges were of more benefit to the Tribe and to the in¬ 
dividual Osages, and the fact that the appellants have asked 
the Government to repay them the $1,092,338.17 and 
about three-quarter million dollars in interest thereon and 
have threatened to endeavor to recover such sum from 
Osage County if unsuccessful in recovering it from the 
Government together with the fact that the appellants are 
seeking an adjudication which they hope would make the 
Government and Osage County liable for refund of said 
$1,092,338.17 and interest, and hope to do that without 
even the presence of the Government as a party to this 
suit, affords no reason for the assumption or statement 
that the Government should assist in any such mulcting 
process. 

There is no allegation in the complaint that the $1,- 
092,338.17 was not used for the construction of roads 
And bridges in the Osage Reservation and there is no alle¬ 
gation that the $1535.70 will not be so used. The only 
thread upon which the appellants' whole case hangs is the 
untenable contention that Congress cannot use tribal funds 
to construct roads and bridges on the tribal reservation, 
which contention finds no support in any case cited by 
the appellants or in any case which we have been able to 
find in the books. In fact, the only way the allegations 
of the complaint attempt to support the contention is by 


calling the expenditures confiscation and spoilation, and at 
the same time admitting, as they must admit, that the ex¬ 
penditure was for roads and bridges with an obligation 
on the part of the Government to see that the money was 
so expended. 

The interest of the Government in these royalties is 
much deeper than that of an ordinary trustee in posses¬ 
sion: 

1. The Government is interested in and responsible 
for the welfare of the Indians and of their property. Tpe 
Government is the guardian of the Indians and of their 
property; it has assumed the responsibility of looking afjer 
the Indians and their property, of determining on its own 
exclusive responsibility what is for the best interest of the 
Indians and just how their funds are to be expended to 
further that best interest. Neither the Indians, nor the 
state, nor the courts have any authority in the matter. 
The use to be made of these royalties is a matter for the 
Government and the Government alone to determine. There 
is no power on earth which can question the authority or 
wisdom of whatever action the Government might take 
with reference thereto so long as there has not been con¬ 
fiscation or spoilation of that property. 

2. The Government is interested in the disburse¬ 
ment of this $1535.70 for it was still the responsibility 
of the Government, and of the Government alone, to de¬ 
termine how the $1535.70 should be expended. 
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3. The Government is interested in the determina¬ 
tion of the question of the constitutionality of the pro¬ 
visions of the act being attacked for thereby hangs the de¬ 
termination of the question as to whether or not the Gov¬ 
ernment should be held liable for the repayment to the 
Osage Tribe of $1,092,338.17 and interest thereon. The 
Government has allowed itself to be sued in the Court of 
Claims for the return of this fund and the appellants have 
taken advantage of that opportunity, but here they are ad¬ 
mittedly seeking an adjudication that the Government is 
liable in the absence of the Government as a party to the 
litigation. 

The case of Morrison v. Work, 266 U. S. 481, 69 L. 
ed. 394, is conclusive against the right of the appellants 
to maintain this action without making the United States 
a party. 

The analogy in that case to the present situation is 
close, if not exact. 

There the property involved was tribal property held 
in trust by the Government. 

Here it is tribal property held in trust by the Govern¬ 
ment. 

There and here the United States acted as “guardian 
for the Indians” and as “trustee in possession.” 

There the four grounds of complaint were that the Sec¬ 
retary of the Interior by carrying out the provisions of 
six acts of Congress had subjected the Chippewas to great 
loss and threatened further injury, and that the six acts 
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of Congress were void because they deprived the Chippe- 
was of property in violation of the Constitution. 

Here it is the contention that the Secretary of the In¬ 
terior has injured the appellants by paying out money 
as authorized by Congress and threatens further to injure 
them by paying out $1535.70 more in violation of tpe 
Constitution. 

In regard to those four grounds of complaint in t|he 
Morrison case the Supreme Court said (page 397 of 69 
ed.): 

“The claim of the United States is, at least, a sd 
stantial one. To interfere with its management apd 
disposition of the lands or the funds by enjoining 
officials would interfere with the performance of go 
ernmental functions, and vitally affect interests of the 
United States. It is, therefore, an indispensable party 
to this suit. It was not joined as defendant. N 
could it have been, as Congress has not consented that 
it be sued. The bill, so far as it complains of acts 
done pursuant to the later legislation, was propeij 
dismissed for this reason, among others.” 


L 


ly 


It is stated in the brief of the appellants that in the 
Morrison case the Supreme Court held the acts complained 
of constitutional. That statement appears to be erro4e- 
ous. In the discussion in the opinion of the six acts of 
Congress involved it is stated that the petitioners in that 
case claimed: “That each of the six acts is void, because 
it deprives them of property in violation of the Constitu¬ 
tion.” Then in the discussion in the opinion of the fotor 
grounds of complaint we find this statement: “As to each 
it is claimed that the defendants’ acts are unlawful be- 
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cause Congress was powerless to make the change without 
the consent of the Chippewas.” Then in the same para¬ 
graph following this claim of unconstitutionality we find 
in the opinion the language first quoted herein; so that it 
appears clearly from the opinion that the Supreme Court 
decided that the Government was a necessary party in the 
determination of the question as to whether or not the 
acts complained of were constitutional. 

The appellants seek comfort from the following lan¬ 
guage in the opinion in the Morrison case (page 397 of 
69 L. ed.): 

“The case at bar is unlike those in which relief by 
injunction has been granted against the head of an 
executive department, or other officer of the govern¬ 
ment, to enjoin an official act on the ground that it 
was not within the authority conferred, or that it 
was an improper exercise of such authority, or that 
Congress lacked the power to confer the authority 
exercised." 

But notice the next statement in the opinion (p. 397 
of 69 L. ed.): 

“In those cases the act complained of either involved 
an invasion or denial of a definite right of the plaintiff, 

! or it operated to cast a cloud upon his property. In 
some of those cases the defendants would have been 
liable individually in trespass unless he could justify 
under authority conferred.” 

Notice that before an injunction will issue against an 
officer the right of the plaintiff must be “definite,” and 
we would say, not dependent upon the court determining 
that the act authorizing the conduct is unconstitutional. 
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The court did so definitely decide in its decision with ref¬ 
erence to the four grounds of complaint. 

Then the appellant tries to distinguish the Morrison 
case by reason of the next statement in the opinion to the 
effect that the lands ceded are property of the United 
States, but the opinion clearly discloses that the lands wire 
held in trust by the United States for the Indians exactly 
as the United States holds the title to the minerals in the 
Osage in trust for the Indians. The Act of Congress so 
provided and the Cherokees so conveyed the land to the 
United States. 

Then notice this further statement in the Morrison 

case (p. 398 of 69 L. ed.): 

“If through officials of the United States these lands, 
or the proceeds thereof, or the accruing interest, are 
improperly disposed of, it is the United States, riot 
the officials, which is under obligation to account to 
the Indians therefor. In other words, the right of the 
Indians is merely to have the United States admin¬ 
ister properly the trust assumed. It resembles tjhe 
general right of every citizen to have the government 
administered according to law and the public moneys 
properly applied. Courts have no power, under the 
circumstances here presented, to interfere with the per¬ 
formance of the functions committed to an executive 
department of the government by a suit to which the 
United States is not, and cannot be made, a party/’ 

The appellants are accusing the United States of im¬ 
properly administering a trust. They seek to obtain an 
adjudication to that effect without making the United 
States a party, yet, if there is liability, it is the Unii:ed 
States and not the trust officer of the United States w|ho 
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is liable. We think there is a clear distinction between the 
rule contended for by the appellants and the rule an¬ 
nounced in the Morrison case, which we contend applies 
to the case at bar. 

Here and in the Morrison case it is not merely a ques¬ 
tion of an administrative official exceeding his authority. 
From such conduct he might be enjoined, but here and in the 
Morrison case the attempt is to enjoin an alleged unlawful 
act and to affix the liability on the United States, which 
is not a party to the suit. To state it still differently, it 
is not merely an administrative matter which the appellants 
seek to control, but it is a trusteeship. It is a fiduciary 
matter, in which the fiduciary may be called upon to ac¬ 
count, if he has violated the trust. The fiduciary is a 
necessary party to any suit which would control his con¬ 
duct or affix him with liability. 

See Thayer V. Life Association of America, 112 U. S. 
717, 28 L. ed. 864. 

In the case of Miles V. Caldwell, 2 Wall. 35, 17 L. 
ed. 755, and many times since, this expression has been 
used: 

“Courts of equity are not restrained by technicalities, 

but look past the nominal parties to the real parties." 

The real defendant here is the United States, who is 
not a proper party defendant. 

In view of the frank admission in open court of the 
attorneys for the appellants that they seek to obtain here 
an adjudication of unconstitutionality in order to use the 
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judgment to sustain their suit against the United States 
in the Court of Claims, it would seem that this Court in its 
decision here could find and hold that the real purpose of 
this suit is as admitted by counsel for appellants, but in 
any event the bill alleges illegal payment to the County of 
Osage in a sum of $1,092,338.17 and as the Government 
is, and was, the trustee of that fund, the Court must con¬ 
clude, as did the Supreme Court in the Morrison case, that, 
if the officials have acted erroneously, it is the United Stages 
and not the official which is under obligation to account. 

We invite the Court’s attention to this language in 
the case of Louisiana v. McAdoo, 234 U. S. 627, 58 L. 
ed. 1507: 

“That the United States is not named on the record 
as a party is true. But the question whether it is in 
legal effect a party to the controversy is not always 
determined by the fact that it is not named as a party 
on the record, but by the effect of the judgment or 
decree which can here be rendered. Minnesota v. 
Hitchcock, 185 U. S. 373, 387, 46 L. ed. 954, 962, 
22 Sup. Ct. Rep. 650; Kansas v. United States, 204 
U. S. 331, 333, 51 L. ed. 510, 27 Sup. Ct. Rep. 
388.” 

To the same effect see Wells v. Roper , 246 U. S. 335, 
38 S. Ct. 317, 62 L. ed. 755; Transcontinental & West¬ 
ern Air v. Farley 71 Fed. (2d) 288; In re. Ayers , 123 U. 
S. 443, 8 S. Ct. 164, 31 L. ed. 216. 

The following is from Belknap V. Schild, 161 U. S. 

10, 16 S. Ct. 443, 40 L. ed. 599: 

“(P. 602) But no injunction can be issued against 
officers of a state, to restrain or control the use of 
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property already in the possession of the state, or 
money in its treasury when the suit is commenced; 
or to compel the state to perform its obligations; or 
where the state has otherwise such an interest in the 
object of the suit as to be a necessary party. Louisiana 
v. Jumel and Elliott v. Wiltz, 107 U. S. 711, 720- 
728 ( 27:448, 451-454); Cunningham v. Macon 8 
B. R. Co., 109 U. S. 446, 454-457 (27:992, 995, 
996); Hagood v. Southern, 117 U. S. 52, 70 (29: 
805, 811); Re Ayers, 123 U. S. 441 (31:216); 
North Carolina v. Temple, 134 U. S. 22 (33:849); 
McGahey v. Virginia, 135 U. S. 662, 684 (34;304- 
312)." 

It seems to us that the appellants are in the very incon¬ 
sistent position of asking this Court to determine that 
section 5 of the Act of Congress of March 3, 1921, is un¬ 
constitutional, which, at least according to their conten¬ 
tion, will create the foundation for liability of $1,092,- 
338.17, and interest, against the Government, and at the 
same time they insist that the Government is not a neces¬ 
sary party to this litigation. 

How can the Court fail to hold that the United States 
is so directly involved that it is the real party in interest? 
Certainly, if the relief, which is sought, should be granted, 
the judgment would operate against the sovereign. 

. The case of Ickes v. Fox, 300 U. S. 82, 81 L. ed. 525, 
quoted from by the appellants, is not in point. There 
it was contended that the United States was an owner of 
the water rights involved and was, therefore, a necessary 
party to the suit. 

The Supreme Court found that the United States did 
not own the water rights; that they were "appurtenant 
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to the land irrigated/' and that the water rights belonged 
to the respondents (the land owners) ; that the ownership 
was in them and “not in the United States/’ Hence, the 
United States was not a necessary party to the suit, [t 
was further found and held that the secretary was endeavor¬ 
ing to carry out an order which would deprive the lar d 
owners of vested rights, and that an officer is not pro¬ 
tected from “personal liability’’ to persons whose rights <bf 
property he has wrongfully invaded, and that consequently 
the invasion might be stopped without making the United 
States a party to the suit. 


In the case at bar no personal liability could attach 
to the Secretary of the Interior and the United States does 
have a substantial interest in these trust funds. 

Appellants have quoted from the case of Barr 
Rhodes, 35 Fed. Supp. 223, but did not quote the folio 
ing portion of the opinion (page 225): 

“(5, 7) The rule seems to be that the courts will 
not interfere with matters entrusted by Congress to 
the discretion of the heads of executive departments pf 
the government, but that they will enjoin acts which 
are beyond the scope of statutory authority or juris¬ 
diction of executive officers.’’ 

In the case at bar it is not the act of an officer of which 
the appellants complain, but it is the acts of the Gov¬ 
ernment itself in using the royalties for the construction 
of roads and bridges and in directing the Secretary of the 
Interior to see that they are so used; so that it is the Govern- 
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mcnt itself which is interested in the litigation and not 
merely an administrative official. 

The Court undoubtedly had in mind the case of 
Luckens Steel Company v. Perkins, 107 Fed. (2d) 627, 
when the opinion was written remanding this case back 
to the One Judge District Court for action, and fully 
appreciated the distinction between the Luckens case and 
the case at bar. 

The tenth syllabus of the Luckens case states: 

“Generally the United States is an ‘indispensable 
party’ in suits in which the judgment or decree ren¬ 
dered may substantially affect its interests, but all suits 
against public officers do not fall within the operation 
of that rule.” 

The case at bar follows the general rule rather than 
the exception, it being a suit in which the judgment or 
decree would substantially affect the interest of the United 
States. 

The same principle is announced in the case of T tans - 
continental & Western Air, Inc., v. Farley, 71 Fed. (2d) 

288, wherein it is said (p. 290): 

“(1, 2) At the outset, we must consider an initial 
inquiry, and that is whether this suit is one against 
the United States. If the interest of the United States 
is substantially affected, the suit cannot be maintained, 
since the United States cannot be made a party to such 
a suit without its consent. U. S. ex rel. Goldberg v. 
Daniels, 231 U. S. 219, 34 S. Ct. 84, 58 L. ed. 191. 
The determinative factor is the effect of the judgment. 
Louisiana v. McAdoo, 234 U. S. 627, 34 S. Ct. 938, 
58 L. ed. 1506. Even though the United States is 
not joined as a formal party defendant, if its interest 
is so directly involved that it is the real party in in- 
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tercst and any relief that might be given in such a suit 
will operate against the sovereign, it is an indispensable 
party, and the suit cannot be maintained. Morrisdn 
v. Work. 266 U. S. 481, 45 S. Ct. 149, 69 L. ed. 
394; Wells v. Roper, 246 U. S. 335, 38 S. Ct. 317, 
62 L. ed. 755; International Postal Supply Co. v. 
Bruce, 194 U. S. 601, 24 S. Ct. 820, 48 L. ed. 1134; 
Belknap v. Schild, 161 U. S. 10, 16 S. Ct. 443, 40 
L. ed. 599.” 

A judgment favorable to the appellants would operate 
against the Government in that the Court would be de¬ 
termining for the Government the policy which the Gov¬ 
ernment must follow with reference to the Indians ai|d 
their property, which is the specific duty and obligation 
of the Government alone; it would operate against tjje 


Government by prohibiting the disbursing of these royal¬ 
ties in the manner in which the Government has deter¬ 
mined they should be used; it would operate against the 
Government by establishing a liability against the Govern¬ 
ment in favor of the appellants in the amount of $1,092,- 
338.17 and interest, and it would operate against the trus¬ 
teeship of the United States for the Indians and their prop¬ 


erty, which is operating against the United States. 

The case of Minnesota v. United States, 305 U. S. 

382, 83 L. ed. 235, says that (2nd syllabus); 

“A proceeding against property in which the United 
States has an interest is a suit against the United 
States.” 

In the course of the opinion in the Minnesota ca^e, 
which deals with Indian lands held in trust by the Govern¬ 


ment, the court said; 





[ 20 ] 

“As the parcels here in question were restricted 
lands, the interest of the United States continues 
throughout the condemnation proceedings. In its capac¬ 
ity as trustee for the Indians it is necessarily interested in 
the outcome of the suit—in the amount to be paid. 
That it is interested, also, in what shall be done with 
the proceeds is illustrated by the Act of June 30, 1932, 
chap. 333, 47 Stat. at L. 474, 25 U. S. C. A., Sec. 
490a, under which the Secretary of the Interior may 
determine that the proceeds of the condemnation of 
restricted Indian lands shall be reinvested in other lands 
subject to the same restrictions." 

The Government in this Osage case is trustee in pos¬ 
session of the $1535.70 and is directly responsible for its 
proper disbursement and is, therefore, interested in any 
suit which seeks to direct how, when or in what manner 
Said funds shall be disbursed, or, whether or not they 
shall be disbursed at all. 

The Government has determined upon a policy call¬ 
ing for the use of this $1535.70 for the construction and 
maintenance of roads and bridges in the Osage Reservation. 
The appellants say that that policy is wrong and that it 
Contravenes the constitution and cannot be carried out. 
The Government is interested in the result in order that 
it may know whether or not its trusteeship is so hampered 
and limited. Even, if appellants are right as to what use 
may be made of the money, it is still the Government which 
is interested and not the secretary for the policy was not 
adopted by the secretary, but by the Government. 
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H. 


The appellants have an adequate remedy at law and should 
not be permitted to maintain this action in equity. 

This suit is to enjoin the secretary from using $].,- 
535.70 for the construction of roads and bridges in the 
Osage Reservation. 

In the oral argument before the Three-Judge Coijrt 
the plaintiffs freely admitted that they had brought a shit 
against the Government before the Court of Claims to 
recover $1,092,338.17 and interest. 

If the $1535.70 should be used for the construction 
of roads and bridges in the Osage Reservation, the appel¬ 
lants could very easily amend their complaint before tlhe 
Court of Claims and ask for its return also. 

In the oral argument the appellants admitted that 
they were of the opinion that the Court of Claims woilld 
not hold the provision of the act in question unconstitu¬ 
tional and for that reason sought to establish the liability 
of the Government in this action in which the Govern¬ 
ment is not a party and cannot be made a party. ifhe 
reason given is not a substantial one for the court of last 
resort in each instance is the Supreme Court of the United 
States, which is the court which finally passes upon the con¬ 
stitutionality of any action no matter in what court it 
may originate. 

Section 267 of the Judicial Code, which is section 384, 
Title 28, U. S. C. A., provides as follows: 
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, “384 (Judicia Code, section 267). Suits in equity, 

when not sustainable. Suits in equity shall not be 
sustained in any court of the United States in any 
case where a plain, adequate and complete remedy may 
be had at law (R. S. sec. 723, Mar. 3, 1911, c. 231, 
sec. 267, 36 Stat. 1163).“ 

The Supreme Court of the United States in the case of 
Henrietta Mills v. Rutherford County, 281 U. S. 121, 50 

S. Ct. 270, 74 L. ed. 737, held as follows: 

“1. Syl. In order to obtain an injunction in a fed¬ 
eral court of equity against the collection of taxes upon 
the ground that they are illegal or unconstitutional, it 
must appear that the enforcement of the tax would 
cause irreparable injury, or that there are other special 
circumstances bringing the case under some recognized 
head of equity jurisdiction; and the mere fact that the 
validity of the tax may be tested more conveniently 
by a bill in equity than by an action at law does not 
justify resort to the former. 

“2. Syl. The right to sue for the recovery back of 
a tax alleged to be illegal or invalid is an adequate 
remedy at law, precluding injunctive relief. 

| 

“6. Syl. The jurisdiction of the federal courts is 
not limited by the provision of Sec. 267 of the Judicial 
Code (U. S. C. Title 28, sec 384), that suits in 
equity shall not be sustained in the courts of the 
United States in any case where a plain, adequate and 
complete remedy may be had at law; though, unless 
the case is one where the objection may be treated as 
waived by the party entitled to raise it, the prohibition 
is not to be disregarded.” 

As the appellants have already brought an action at 

: 

law before the Court of Claims to recover back most of 
the funds which they allege were illegally expended they 
are not in a position to claim that there is no adequate 
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remedy at law or that they cannot by simple amendment 
add the $1535.70 to the amount which they are seeking 
to recover before the Court of Claims. 


IS THE ACT COMPLAINED OF UNCONSTITUTIONAL? 

Appellants’ Erroneous Assumptions. 

The whole argument of the appellants is based upon 
the groundless assumption that Congress has directed the 
giving away of 1 % of the royalties to Osage County. The 
appellants make and continue to rely upon that erroneous 
assumption, notwithstanding the fact that the allegations 
of their complaint show that Congress required the money 
to be expended on roads and bridges in the Osage Reserva¬ 
tion and required the Secretary of the Interior to see that 
the money was so used. 

The premise of the argument being wrong, the con¬ 
clusion has to be wrong. The only hope of success the 
appellants can have is to make of that expenditure for 
roads and bridges something which it clearly is not. So 
they call it “spoilation” and “confiscation" and then they 
proceed with the argument that spoilation or confiscation 
of Indian property is not permitted, thus admitting that 
Congress has plenary power to direct the use of such prop¬ 
erty, except that spoilation and confiscation cannot be per¬ 
mitted. They make no attempt to bring the facts in 1: ne 
with the authorities which they claim are applicable, ex- 
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cept by the mere use of the words spoilation and confisca¬ 
tion, when the language of the provision alone shows 
clearly that neither spoilation nor confiscation was in¬ 
tended or could have resulted. 

Continuing with their erroneous assumptions appel¬ 
lants on page 9 of their brief state that the district court 
and the attorney general are agreed that the United States 
has a substantial interest in seeing that the Secretary of 
the Interior pays this $1535.70 to Osage County and not 
retaining it in his possession to be distributed to the in¬ 
dividual members of the tribe according to the terms of the 
act. 

It is difficult to understand how counsel for appellants 
arrived at the conclusion that the attorney general and the 
court had so agreed. Nothing has been said from which 
even such an implication could be drawn. 

Precedent makes it essential that the Court conclude 
that the United States has the management and control 
of the $1535.70 and is trustee in possession of said fund 
and has the direct responsibility for its proper expenditure 
and is, therefore, a necessary party to any litigation which 
would result in directing that said $1535.70 be expended 
or withheld from expenditure no matter whether that ex¬ 
penditure be to Osage County or to the individual Osages 
or to any other entity. 

Appellants continue on page 9 of their brief to in¬ 
dulge in further and additional erroneous assumptions. 
They assume that dire results would follow because of 
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their inability to make the United States a party to this 
action. They forget that the proper expenditure of the 
$1535.70 is the direct responsibility of the Government 
and the Government alone, and that, if the Government 
should expend the money in violation of law, the appel¬ 
lants would have a remedy in their action, which they 
now have pending before the Court of Claims, to recover it. 

They, of course, continue with their further erroneous 
assumption that the secretary, unless enjoined, will “con¬ 
fiscate” the property of the Osage Tribe, and they further 
assume that the United States is neglecting its duty to the 
Osage Tribe and that they, by merely challenging the con¬ 
stitutionality of the act of Congress, can wrest from the 
Government the authority and duty to manage the Indian 
property and vest that authority in the courts and at the 
same time deny the United States the right to be heard in 
those courts. 

Facts Admitted by the Motion to Dismiss 
Appellees by their motion to dismiss admit only those 
facts which are well pleaded and do not admit the conclu¬ 
sions of the pleader. 

From Pennie V. Reis, 132 U. S. 464, 10 S. Ct. Rep. 
149, 33 L. ed. 426: 

“A demurrer does not admit that the construction 
of a statute set forth in the pleading demurred td is 
the correct one, or that the statute imposes the obliga¬ 
tions or confers the right which the pleading alleges.” 
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To the same effect see: 

Pierce Oil Corp v. Hope , 248 U. S. 498, 39 S. 
Ct. Rep. 172, 63 L. ed. 381; 

Missouri P. R. Co. V. Norwood, 283 U. S. 
429, 51 S. Ct. 458. 75 L. ed. 1010; 

Pacific States Box & Basket Co. v. White, 296 
U. S. 176, 56 S. Ct. 159, 101 A. L. R. 853, 
80 L. ed. 138, and 

Nortz v. United States, 294 U. S. 317, 55 S. 
Ct. 428, 95 A. L. R. 1346, 79 L. ed. 905. 

Is This 1 Per Cent Payment a Tax? 

We do not know that the question as to whether or 
not the 1 % is a tax can be answered categorically. 

We have been inclined to view it was a provision of 
Congress for the betterment of the Osages, just as Con¬ 
gress, throughout the history of governmental relations 
with the Indians, has provided for the construction of 
schools, churches, agency buildings, blacksmith shops, hos¬ 
pitals and the like, with tribal funds, and just as Con¬ 
gress has used tribal funds for the maintenance of schools, 
Indian police and administration of Indian affairs by the 
employment of Indian agents and clerical forces. We 
think a complete detail history of the Indian tribal funds 
would show numerous instances of construction and main¬ 
tenance of roads upon their reservations from those funds. 

If this 1% payment is a tax, there can be even less 
grounds for complaint against it, for we believe it is ad¬ 
mitted that Congress may determine when the property of 
the Indian may be taxed, and the Supreme Court has by 
a number of decisions, some of them quite recent, precluded 
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the possibility of this 1 % payment being condemned as a 
prohibited method of taxation. 

The allegations of the bill itself refute the alleged con¬ 
clusions that the 1% is confiscatory. In the first place a 
tax of 1% could not be confiscatory for there remains the 
99%, and while $1,000,000.00 was being expended for 
the construction of and maintenance of roads and bridges 
there remained $99,000,000.00 which was not so used 
and which was paid to the Osages or held by the Govern¬ 
ment in trust for them. With the State of Oklahoma being 
paid 3% until 1935 and then 5% until 1940, there still 
remained to be paid to the Osages between $94,000,000.00 
and $96,000,000.00 during the time that the $1,000,- 
000.00 was being used for the construction of roads <md 
bridges in their reservation. 

In the case of British-American Oil Producing Com¬ 
pany V. Board of Equalization of the State of Montdna, 
229 U. S. 159, 81 L. ed. 94, the Supreme Court of the 
United States held, or rather assumed, that Congress had 
the power to authorize the State of Montana to levy a 
gross production tax on the oil and gas of the Blackfeet 
Indians in the State of Montana. 

The Plenary Power of Congress In Indian Matters 

The United States Government has undertaken |he 
responsibility of looking after the Indians and their prop¬ 
erty. 
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While the Government is the trustee of the Indian 
tribal property, it has, by the very nature of the trust, 
assumed greatly enlarged powers from those of an ordinary 
trustee. The Government is not only the trustee of the 
property, but it is also the guardian of the Indians with 
the duty and power of using its best judgment in the 
handling of the Indians’ property for their best interest, 
and the courts will not inquire as to whether or not the 
judgment of Congress in any particular matter has been 
good or bad. Their sole inquiry is as to whether or not 
the will of Congress has been carried out, and, if so, the 
courts do not interfere with the guardianship or with the 
administration of the trust. 

In the light of the cases presented by our adversary 
there may be a limit beyond which Congress cannot go. 
The Indian property may not be confiscated by the Govern¬ 
ment or the Government may not give away the tribal 
property. 

But how can the opposition bring this situation with¬ 
in that limitation on the power of the Government? 

The home of the Osage tribe was Osage County. The 
Osages lived there. They had selected homestead allot¬ 
ments all over the county. They were rapidly developing 
the minerals, which required extended hauling of heavy 
machinery and equipment all over the county and often 
times to the most inaccessible places. We may assume that 
the Court will take judicial knowledge of the fact that 
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Osage County is traversed by many streams, and that auto¬ 
mobiles were coming into general use at the time of the 
enactment of this legislation and that the Osage Indians 
with their income had automobiles. 

The 1% was not confiscated or appropriated by the 
Government. It was not given to any one. Congress 
provided for its use for the construction of roads ^nd 
bridges and for an accounting to see that it was so used. 

We direct the Court’s attention to the case of Lone 
1 Wolf v. Hitchcock, 187 U. S. 553, 47 L. ed. 299. From 
the statement of the facts in the opinion it appears that the 
Kiowa and Comanche Indians had 350,000 acres of moun¬ 
tainous lands and 2,150,000 acres of lands suitable for 
farming and grazing. 

Over the protest of the Indians Congress in 1900 pro¬ 
vided for allotment of not over 320 acres of land to each 


male Indian of 18 years of age or over (it appearing tjiat 
there were about 725 of them) and provided further for 
the setting aside of 480,000 acres for the use in common of 
the Kiowas, Comanches and Apaches, confirmed title in 
religious and educational associations to the lands occupied 
by them, and provided for payment to the Indians of SI.00 
per acre for the remaining lands and settlement of th^se 
lands by whites. Lone Wolf and others contended that 
the Act of Congress was unconstitutional; that the tribal 
lands were worth $2.50 an acre; that the act violated (he 
treaties of the Tribe; that it was a taking of their lands (or 
the whites without due process of law. A permanent in- 
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junction against the enforcement of the act was prayed for. 

We quote from 47 L. ed. 299: 

“Syllabus. The plenary power of Congress over 
the tribal relations and lands of the confederated tribes 
of Kiowa, Comanche, and Apache Indians could not 
be so limited by any of the provisions of a treaty 
with such Indians as to preclude the enactment by 
Congress of the act of June 6, 1900 (31 stat. at L. 
677, chap. 813), providing for allotments to the 
Indians in severalty out of the lands held in common 
within the reservation, and purporting to give an 
adequate consideration for the surplus lands not al¬ 
lotted among the Indians or reserved for their bene¬ 
fit. 

(From opinion p. 306) 

“That Indians who had not been fully emancipated 
from the control and protection of the United States 
are subject at least so far as the tribal lands were con¬ 
cerned, to be controlled by direct legislation of Con¬ 
gress, is also declared in Choctaw Nation V. United 
States, 119 U. S. 1, 27, 30 L. ed. 306, 314, 7 Sup. 
Ct. Rep. 75, and Stephens V. Choctaw Nation, 174 
U. S. 445, 483, 43 L. ed. 1041, 1054, 19 Sup. Ct. 
Rep. 722. 

“In view of the legislative power possessed by Con¬ 
gress over treaties with the Indians and Indian tribal 
property we may not specially consider the contentions 
pressed upon our notice, that the signing by the In¬ 
dians of the agreement of October 6, 1892, was ob¬ 
tained by fraudulent misrepresentations, and conceal¬ 
ment, that the requisite three fourths of adult male 
Indians had not signed, as required by the twelfth 
article of the treaty of 1867, and that the treaty as 
signed had been amended by Congress without submit¬ 
ting such amendments to the action of the Indians, 
since all these matters, in any event, were solely within 
the domain of the legislative authority, and its action is 
conclusive upon the courts . 
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“The act of June 6, 1900, which is complained of 
in the bill, was enacted at a time when the tribal re¬ 
lations between the confederated tribes of Kiowas, 
Comanches, and Apaches still existed and the statute 
and the statutes supplementary thereto dealt with the 
disposition of tribal property and purported to give 
an adequate consideration for the surplus lands not 
allotted among the Indians or reserved for their bene¬ 
fit. Indeed, the controversy which this case presents 
is concluded by the decision in Cherokee Nation IV. 
Hitchcock, 187 U. S. 294, ante, 183, 23 Sup. v*- 
Rep. 115, decided at this term, where it was held that 
full administrative power was possessed by Congress 
over Indian tribal property. In effect, the action of 
Congress now complained of was but an exercise of 
such power, a mere change in the form of investment 
of Indian tribal property, the property of those who, 
as we have held, were in substantial effect the wards 
of the government. We must presume that Congress 
acted in perfect good faith in the dealings with the 
Indians of which complaint is made, and that the 
legislative branch of the government exercised its best 
‘ judgment in the premises. In any event, as Congress 
possessed full power in the matter, the judiciary can¬ 
not question or inquire into the motives which 
prompted the enactment of the legislation. If injury 
was occasioned, which we do not wish to be under¬ 
stood as implying, by the use made by Congress of 
* its power, relief must be sought by an appeal to that 
body for redress, and not to the courts. The legisla¬ 
tion in question was constitutional, and the demurrer 
to the bill was therefore rightly sustained." 

In the case of Cherokee Nation v. Hitchcock, 18 7 U. 
S. 294, 47 L. ed. 183, the Cherokees claimed that by treaty 
they were given exclusive control of their reservation and 
that the Secretary of the Interior was wrongfully inter¬ 
fering with their rights and property by attempting to 
lease their lands for mineral purposes. 
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We quote from the opinion on page 183: 

“ ‘By the treaty of New Echota, 1835, the United 
States covenanted and agreed that the lands ceded to 
the Cherokee Nation should at no future time, with¬ 
out their consent, be included in the territorial limits 
or jurisdiction of any state or territory, and that the 
government would secure to that nation “the right 
by their National Councils to make and carry into 
effect all such laws as they may deem necessary for 
the government of the person and property within 
their own country, belonging to their people or such 
persons as have connected themselves with them;” 
and, by the treaties of Washington, 1846 and 1866, 
the United States guaranteed to the Cherokees the 
title and possession of their lands and jurisdiction 
over their country. Revision of Indian Treaties, pp. 
65, 79, 85. But neither these nor any previous trea¬ 
ties evinced any intention, upon the part of the gov¬ 
ernment, to discharge them from their condition of 
pupilage or dependency, and constitute them a sep¬ 
arate, independent, sovereign people, with no superior 
within its limits’. 

“It results, then, from the doctrine of the decisions 
of this Court, that the demurrer was properly sus¬ 
tained, because of the fact that the matters named in 
the bill were matters of administration, to which the 
act of June 28 was applicable, and they were solely 
cognizable by the executive department of the gov¬ 
ernment. The decision in Stephens v. Cherokee 
Nation, 174 U. S. 445, 43 L. ed. 1041, 19 Sup. Ct. 
Rep. 722, is particularly in point, as that case involved 
the validity of the very act under consideration, and 
the precedent correlative legislation, wherein the 
United States practically assumed the full control 
over the Cherokees as well as the other nations con¬ 
stituting the five civilized tribes, and took upon itself 
the determination of membership in the tribes for the 
purposes of adjusting their rights in the tribal prop¬ 
erty. The plenary power of control by Congress 
over the Indian tribes and its undoubted power to 
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legislate, as it had done through the act of 1898, di¬ 
rectly for the protection of the tribal property, was i^i 
that case reaffirmed." 

We quote from Re Heff, 197 U. S. 488, 49 L. ed. 
848, 25 S. Ct. 506: 

"While, during these years, the exercise of certain 
powers by the Indian tribes were recognized, yet their 
subjection to the full control of the United States was 
often affirmed. In Lone Wolf v. Hitchcock, 187 
U. S. 553, 565, 47 L. ed. 299, 306, 23 Sup. Ct. Rep. 
216, it was said: ‘Plenary authority over the tribal 
relations of the Indians has been exercised by Congress 
from the beginning, and the power has always been 
deemed a political one, not subject to be controlled 
by the judicial department of the government’. And 
the conclusion thus reached was supported by the 
authority of several cases. 

"Of late years, a new policy has found expression 
in the legislation of Congress—a policy which looks 
to the breaking up of tribal relations, the establishing 
of the separate Indians in individual homes, free froitt 
national guardianship and charged with all the rights 
and obligations of citizens of the United States. Of 
the power of the government to carry out this policy 
there can be no doubt. It is under no constitutional 
obligation to perpetually continue the relationship of 
guardian and ward. It may at any time abandon its 
guardianship and leave the ward to assume and be 
subject to all the privileges and burdens of one sui 
juris. And it is for Congress to determine when ana 
how that relationship of guardianship shall be aban¬ 
doned. It is not within the power of the courts tp 
overrule the judgment of Congress. It is true theije 
may be a presumption that no radical departure is 
intended and courts may wisely insist that the pur¬ 
pose of Congress be made clear by its legislation; but 
when that purpose is made clear the question is at an 
end ." 
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The following is from United States V. Kagama, 118 

U. S. 375, 30 L. ed. 228: 

“3. syl. While the government of the United States 
has recognized in the Indian tribes heretofore a state 
of semi-independence and pupilage, it has the right 
and authority, instead of controlling them by treaties, 
to govern them by acts of Congress because they are 
within the geographical limits of the United States, 
and are necessarily subject to the laws which Con¬ 
gress may enact for their protection and for the pro - 
tection of the people with whom they come in contact. 

(From the opinion) 

“But these Indians are within the geographical 
limits of the United States. The soil and the people 
within these limits are under the political control of 
the government of the United States , or of the States 
of the Union. 

“The power of the general government over these 
remnants of a race once powerful, now weak and 
diminished in numbers, is necessary to their protec¬ 
tion, as well as to the safety of those among whom 
they dwell. It must exist in that Government, be¬ 
cause it never has existed anywhere else, because the 
theater of its exercise is within the geographical limits 
of the United States, because it has never been denied, 
and because it alone can enforce its laws on all the 
tribes." 

In the case of Williams v. Johnson , 239 U. S. 414, 36 
S. Ct. 150, 60 L. ed. 358, it is said: 

(From opinion p. 360) 

“It is conceded by plaintiffs in error that an act of 
Congress can supersede a prior treaty, but they insist 
that it is well settled ‘that Congress is without power 
to change a contract or agreement for a valuable con¬ 
sideration with an individual Indian allottee’. Choate 
v. Trapp, 224 U. S. 665, 56 L. ed. 941, 32 Sup. Ct. 
Rep. 565, and Jones v. Meehan, 175 U. S. 1, 44 L. 
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ed. 49, 20 Sup. Ct. Rep. 1, are cited and incidentally 
Marchie Tiger v. Western Invest. Co., 221 U. S. 286j 
55 L. ed. 738, 31 Sup. Ct. Rep. 578, and Millen V 
United States, 224 U. S. 448, 56 L. ed. 834, 32 Sup 
Ct. Rep. 494. 

“The cases do not apply. It has often been decided 
that the Indians are wards of the nation, and that 
Congress has plenary control over tribal relations and 
property, and that this power continues after the 
Indians are made citizens, and may be exercised as 
to restrictions upon alienation.” 


The following is from the opinion of Mr. Justice: 
Brewer in the case of Barker V. Harvey, 181 U. S. 481, 21 

S. Ct. Rep. 690, 45 L. ed. 963: 

“It is undoubtedly true that this government ha^ 
always recognized the fact that the Indians were it^ 
wards, and entitled to be protected as such, and this 
Court has uniformly construed all legislation in the 
light of this recognized obligation. But the obligaJ 
tion is one which rests upon the political department 
of the government, and this Court has never assumed] 
in the absence of congressional action, to determine 
what would have been appropriate legislation, or 
to decide the claims of the Indians as though such 
legislation had been had.” 

The following is from the opinion of Walker V, 

Brown, 43 Okla. 144, 141 Pac. 681: 

“The Congress in the exercise of this power has: 
undertaken to legislate for the Indians along lines: 
which it deems will subserve their best interests, anc 
it is not within the province of the court to inquire 
whether it performs this duty well or ill.” 

The contention made that the Osage royalty was the 
property of the individual Osage citizen does not in the 
least militate against the authority of Congress over it 
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for the reason that the government is the trustee in posses- 
! sion and has control of the property, and for the further 
reason that the government is guardian of the Osages, and 
i for the further reason that the granting of citizenship to 
the Indians or the freeing of their lands from restrictions 
against alienation or taxation does not in any way lessen 
the power of Congress over the Indians or their property. 
See Tiger v. Western Inv. Co., 221 U. S. 286, 31 S. Ct. 
578, 55 L. ed. 738. 

Neither does the fact that in several cases the Supreme 
Court has required payments to be made to the Osages 
i as provided by the acts of Congress militate against the 
authority of Congress to determine how, when and in 
what manner those royalties must be disbursed. That 
i Congress has so directed and that the Supreme Court has 
approved and enforced that direction is to establish the 
power of Congress to direct, and, if the Osages own the 
i royalties, the Government is still the trustee for them and 
Congress is still the power which directs the administra- 
i tion of that trust. Please remember that the royalties come 
from the minerals, to which the United States still holds 
the legal title. 

There is no question of the taking of property with¬ 
out due process of law; there is no question of the taking 
of property. None is being or has been taken. One 
percent of the royalty has been expended under and by 
virtue of the authority and directions of Congress for the 
construction and maintenance of roads and bridges in the 
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county where the Osages live, where the minerals were 
being developed, where the Osages were driving their 
automobiles to and from their homes, and where they were 
in the pursuit of welfare and happiness. It must be pre¬ 
sumed that Congress acted in good faith and the courts 
will not question the wisdom of Congress in its deter¬ 
mination as to what was for the benefit of the Osage tribe. 

The case of United States v. Creek Nation, 298 U. S. 
103, 79 L. ed. 1331, does not present an analogy to the 
situation here. 

There the Creek Nation ceded one-half of its lands to 
the United States for the Sac and Fox Indians. The di¬ 
viding line was surveyed and division was established and 
agreed upon by the Creeks and the Government. Later 
surveys included 5575.57 acres of Creek lands within the 
Sac and Fox area, but the Government accepted and ap¬ 
proved these later erroneous surveys and sold the 5575.57 
acres of Creek lands and deposited the proceeds of the 
sales in the Treasury of the United States as public money. 
That was a Court of Claims action and it was agreed 
in the trial of that case that the Government had appro¬ 
priated or confiscated the land. 

The Supreme Court held that this action on the part 
of the Government was not control and management of 
the Creek property, but was a confiscation of it. The 
court said that the power of the Government over the 
Indians and their property “did not enable the United 
States to give tribal lands to others, or to appropriate thenJ 
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to its own purposes, without rendering, or assuming the 
obligation to render, just compensation for them; for that 
would not be an exercise of guardianship, but an act of 
confiscation.” 

There was no act of Congress providing for the ap¬ 
propriation of the Creek lands. It was simply an error in 
the administration and hence does not involve the author¬ 
ity of Congress. 

In the case at bar Congress did not give the one per¬ 
cent of the royalties to others, or appropriate it to its own 
use, but provided for its expenditure by its agency, Osage 
County, for the benefit of the Osages themselves. 

The case of Shoshone Tribe v. United States, 229 U. 
S. 476, 81 L. ed. 360, is another Court of Claims case. 
The complaint is against the Government for having ap¬ 
propriated for the Northern Arapahoes one-half of the 
Shoshone reservation contrary to the treaty provisions with 
the Shoshones. This was also an act of administration. 
In fact the Arapahoes were moved in on the Shoshones 
under army escort. It really amounted to the taking by 
force of a part of the Shoshone reservation although Con¬ 
gress some years later recognized the Arapahoes as having 
equal rights in the reservation with the Shoshones. The 
result was that the government just took one-half of the 
Shoshone reservation away from them and gave it to the 
Arapahoes. Congress then in 1927 provided for this 
action in the Court of Claims. The Supreme Court called 
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the taking ‘'spoliation” which very clearly distinguishes 
it from the case at bar. 

We quote from the opinion p. 369 of 81 L. ed.: 

“Power to control and manage the property and 
affairs of Indians in good faith for their betterment 
and welfare may be exerted in many ways and at 
times even in derogation of the provisions of a treaty. 
Lone Wolf v. Hitchcock, 187 U. S. 553, 564-566, 
47 L. ed. 299, 305, 306, 307, 23 S. Ct. 216. The 
power does not extend so far as to enable the Gov¬ 
ernment ‘to give the tribal lands to others, or to ap¬ 
propriate them to its own purposes, without render¬ 
ing, or assuming an obligation to render, just com¬ 
pensation * * *; for that “would not be an exercise 
of guardianship, but an act of confiscation” ’. United 
States v. Creek Nation, supra (295 U. S. 110, 79 L. 
ed. 1335, 55 S. Ct. 681); * * * The right of the 
Indians to the occupancy of the lands pledged tc 
them, may be one of occupancy only but it is ‘ai 
sacred as that of the United States to the fee’. United 
States v. Cook, supra (19 Wall. 593, 22 L. ed. 211); 
Lone Wolf V. Hitchcock, 187 U. S. 553, 47 L. ed, 
299, 23 S. Ct. 216, supra; Choate v. Trapp, 224 U. 
S. 665, 671, 56 L. ed. 941, 944, 32 S. Ct. 565; 
Yankton Sioux Tribe v. United States, 272 U. S. 
351, 71 L. ed. 294, 47 S. Ct. 142, supra. Spoliation 
is not management ” 

In Chippewa Indians V. United States, 301 U. S. 358, 
81 L. ed. 1156, it was decided as a question of fact thai: 
the Red Lake Reservation in Minnesota had always be¬ 
longed to the Red Lake Band of Chippewa Indians and 
not to the entire tribe of the Chippewas and that the Govl 
ernment had for years so considered. Then the question 
was whether or not under the Chippewa allotment aci: 
Congress had intended to consider the Red Lake Reserva - 
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tion as belonging to the entire tribe or just to the Red Lake 
Band. The court decided that Congress had intended 
to recognize that the Red Lake Reservation belonged to 
the Red Lake Band and that it was to be handled for their 
benefit and not for the benefit of the entire Chippewa 
Tribe. 

The court said any other construction of the act 
would be taking the Red Lake Reservation from the Red 
Lake Band and giving it to the entire Tribe, which could 
not be done for the property of an Indian band or tribe 
cannot be taken from it and given to another band of the 
tribe. 

This language is used (p. 1167 of 81 L. ed.): 

j “Our decision, while recognizing that the Govern¬ 
ment has power to control and manage the property 
and affairs of its Indian wards in good faith for their 
welfare, show that this power is subject to the con¬ 
stitutional limitations and does not enable the gov¬ 
ernment to give the lands of one tribe or band to 
another, or to deal with them as its own.” 

No Act of Congress was held invalid in any of those 
three cases relied upon by the appellants. The acts com¬ 
plained of were all administrative. The Interior Depart¬ 
ment had exercised its authority and had dealt arbitrarily 
and capriciously with tribal property; had actually con¬ 
fiscated it for the benefit of the Government itself in the 
one instance and for another tribe in the other instance. 

The Supreme Court of the United States and many 
other courts have held that Congress has plenary power 
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over the Indians and their property. Plenary means full, 
complete, and absolute. The Supreme Court has held that 
the Government cannot commit confiscation or spoila- 
tion of tribal property. 

To our minds those holdings are reconcilable, and 
are really not in conflict. The power of Congress to legis¬ 
late for the Indians is full and complete, but the Govern¬ 
ment cannot confiscate his property either for the Gov¬ 
ernment itself or for others. 

When Congress has spoken concerning the use of In¬ 
dian property the courts do not inquire as to the wisdom 
of Congress or as to the beneficent effect of the use. The 
courts assume that Congress has acted in good faith, and 
it is for Congress to determine the wisdom of its course, 
but if the Government should undertake to confiscate the 
Indians' property they would be afforded the same pro¬ 
tection as any other citizen against having their property 
taken without due process of law. 

From consideration of these authorities it is apparent 
that the appellants are asking this Court to hold that Con¬ 
gress had in this instance confiscated one percent of the 
royalty; that spoliation has been committed, but this 
Court will not question the good faith of Congress or its 
wisdom. That Congress did not intend confiscation or 
spoliation is evident from the language of the act itself, 
which provided for the expenditure of one per cent of the 
royalty produced in Osage County, and provided for an 
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1 accounting by the agency authorized to do the spending; 
so that it might be seen that the one percent was expended 
as authorized. 

It requires no strained retrospect to understand and 
appreciate that Congress believed those expenditures to be 
beneficial to the Osages from the standpoint of the de¬ 
velopment of their property, and it requires only a cursory 
1 knowledge of the present to know that the expenditure 
was so beneficial to the Osages. Certainly no court could 
i just merely assume that it was not and thereby declare 
the act confiscation and spoilation. 

And it makes no difference that Osage County, Okla¬ 
homa, was to build the roads and bridges. Congress could 
i as well have directed the Secretary of the Interior to build 
them, but in its wisdom it chose Osage County and the 
county was merely an agency of Congress or of the Feder- 
i al Government in fulfilling the requirements of Congress. 
We find an analogy in Oklahoma as to such agency for 
the Government. 

Congress has at times designated the County Courts 
of Oklahoma to act in certain capacities and one of them 
was to approve certain conveyances of the members of the 
i Five Civilized Tribes and the courts have held that the 
County Court, when acting in such capacity, was merely 
the ministerial agency of the Federal Government. 

We quote from Parker v. Richards, 250 U. S. 235, 
i 39 S. Ct. 442, 63 L. ed. 954, on page 957: 


[ 43 ] 

“It is the agency selected by Congress, and the 
authority confided to it is to be exercised in giving 
effect to the will of Congress in respect of a matted 
within its control. Thus in a practical sense the 
' court, in exercising that authority, acts as a Federal 
agency; and this is recognized by the Supreme Couri: 
of the state. Marcy v. Seminole County, 45 Okla. 
1, 144 Pac. 611 ” 

To the same effect see: Molone v. Wamsley, 80 
Okla. 181, 195 Pac. 484; Snell v. Canard, 95 Okla. 145 
218 Pac. 813; In re Fulsom’s Estate, 141 Okla. 300, 285 
Pac. 13, and Haddock V. Johnson, 80 Okla. 251, 194 
Pac. 1077. 

The argument that, if Congress can expend one per¬ 
cent of the royalty on roads and bridges, one hundred per 
cent may be so expended, is fallacious. It is said the diN 
ference is only in the degree and not in the principle, but: 
it should be remembered that, when the difference in degree 
becomes extreme, it becomes a difference in principle. 
may just as well be said that, if Congress can use some of 
this royalty to pay clerk hire and Osage Agency ex¬ 
pense, which has always been done, it could use all of the 
royalty for that purpose, or, if Congress could authorize 
the State of Oklahoma to levy a five percent gross pro¬ 
duction tax on the oil, which has been done and which has 
apparently been conceded to be constitutional, Congress; 
could authorize Oklahoma to levy a one hundred percent 
gross production tax on oil. That would actually b^ 
spoliation, but, until the plaintiffs can show that the use 
of the one percent of the royalty for the construction of 
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roads and bridges in their reservation, is confiscation or 
spoilation, they are in no position to contend that such 
use is unconstitutional, and please keep in mind that it is 
the pupose for which the money was being expended and 
not the fact that the Government was using Osage County 
as the agency to do the spending, that is important here. 
There was no gift to the county. There was simply an 
authorization to the county to build roads and bridges 
from the funds to be furnished, and the requirement that 
the Secretary of the Interior see that the funds were so 
used. 

By taking judicial knowledge of the geography of 
the Osage Reservation, now Osage County, this Court 
will be aided in seeing that Congress was not acting un¬ 
wisely and that the one percent was really an insignificant 
part of the amount required to be expended for roads and 
bridges. 

The reservation contains approximately 2300 square 
miles of land. Straight across at its longest and widest 
points it is 60 miles long and 60 miles wide. It is con¬ 
siderably larger than the state of Delaware and has one- 
fourth the land area of the State of Maryland. It is 43 
miles from Pawhuska, the county seat, to Ponca City, 
which borders Osage County on the west, and it is 55 
miles from Pawhuska to Tulsa, which borders Osage 
County on the southeast. $50,000.00 a year for twenty 
years would not build and maintain one hard surfaced 
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road across the county either way, if there were no stream^ 
to be bridged—and as a matter of geographical fact, there 
are many. 

One other suggestion is important. 

The appellants have called attention to the Act of 
April 25, 1940, 54 Stat. 168 (Public Resolution No. 66, 
76th Congress [H. J. Res. 289]), and have copied it or. 
pages 8 and 9 of the Constitution, Treaty and Statute 
Appendix to their brief. It is an amending act authoriz¬ 
ing the State of Oklahoma to continue to collect five per¬ 
cent (the existing rate) of the gross production of the 
Osage royalties, but upon the express condition that an 
additional one-fifth of said sum so paid by the Secretary 
in pursuance of the Act should be delivered over to Osage 
County, Oklahoma, at the same time or times as the other 
payment or payments therein provided for are made to 
said county, "one-half thereof to be apportioned to a 
fund to be used by said county only for the construction 
and maintenance of roads and bridges therein, the other 
one-half thereof to be used for the maintenance of common 
schools of said county as provided by law.” 

Congress here again directed the use of a small portion 
of the Osage royalties for the construction and maintenance 
of roads and bridges in Osage County, and added schools 
as another public benefit for which a small portion of the 
royalties was to be used. 

Under the holding by the Supreme Court of the 
United States in the case of British-American Oil Poduc - 
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ing Company V. Board of Equalization of the State of 
Montana, 299 U. S. 159, 81 L. ed. 94, such an enactment 
was held constitutional. Yet the same and an additional 
public use is being made of the royalties. Of course it 
would be nice if appellants were consistent but Emerson 
has said that petty consistency was the hobgoblin of a little 
mind. Therefore we must grant to the appellants the 
right to be inconsistent. 

It Does Not Help the Appellants to Construe the One 
Per Cent Expenditure to Be a Tax 

Congress has power to permit the taxation of Indian 
property. 

In British-American Oil Producing Co. v. Board of 
Equalization of the State of Montana, 299 U. S. 159, 81 
L. ed. 94, a production tax on oil and gas royalties of the 
the Blackfeet Indians was sustained. 

In the case at bar the appellants do not even question 
the power of Congress to permit Oklahoma to tax the 
royalties coming to the Osages from the oil and gas de¬ 
velopment. 

The case of Choate v. Trapp, 224 U. S. 665, 56 L. 
ed. 941, also concedes the power of Congress to permit 
taxation of Indian property. 

The power of Congress to tax, or to permit taxation 
of Indian property, being conceded, it only remains to de¬ 
termine whether or not Congress in this instance has done 
so without violating some constitutional inhibition. 


[47] 

One of the latest expressions we have found from thi 
Supreme Court of the United States on this subject is in 
the case of Carmichael v. Southern Coal and Coke Co., 
301 U. S. 495, 81 L. ed. 1245, wherein it is said: 

“5. syl. Neither due process nor equal protection 
imposes upon a state any rigid rule of equality of tax¬ 
ation, and inequalities which result from the singling 
out of one particular class for taxation or exemption 
infringe no constitutional limitation. 

“6. syl. The legislature is not bound to tax every 
member of a class or none, but may make distinctions 
of degree having a rational basis. 

“7. syl. Exemptions from the operation of a tax 
must be presumed to rest on a rational basis if there: 
is any conceivable state of facts which would support: 
it. 

“25. syl. The Constitution does not require the: 
benefits derived from the expenditure, of public 
moneys to be apportioned to the burdens of the tax¬ 
payers, and he cannot resist the payment of a tax 
because it is not expended for the purposes which are 
peculiarly beneficial to him, the only benefit to which 
he is constitutionally entitled being that derived from 
his enjoyment of the privileges of living in an or¬ 
ganized society established and safeguarded by the de¬ 
votion of taxes to public purposes. 

“26. syl. As the state is free to distribute the 
burden of a tax without regard to the particular 
purposes for which it is to be used, there is no war¬ 
rant in the Constitution for setting the tax aside be¬ 
cause a court thinks that it could have drawn a better 
statute or could have distributed the burden more 
wisely.” 

It is, then, wholly immaterial that the other inhabi¬ 
tants of Osage County, or for that matter the inhabitants 
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of other counties or states, may have received some benefit 
from the roads and bridges which were constructed. It is 
even immaterial whether or not the Osages received any 
direct benefit from the tax at all. It was, however, di¬ 
rectly beneficial to the Osages to have roads and bridges 
for their own use and for the use of those with whom they 
did business. When a good citizen is required by law to 
pay for a sidewalk in front of his home, it is not expected, 
and the law does not require, that he be the only one who 
benefits from the use of the sidewalk. 

The Osages needed roads and bridges for their own 
benefit and for the benefit of those with whom they had 
business transactions and tribal and social relations. 

Each of the several dozen employees at the Osage 
Agency receive benefits from the tribal royalties, but it is 
to the interest of the Osages to have them. 

The Supreme Court has said that the only benefit 
the taxpayer was constitutionally entitled to receive was to 
be derived from “his enjoyment of the privileges of living 
in an organized society established and safeguarded by the 
devotion of taxes to public purposes.” 

It should also be remembered that prior to 1921 the 
Osages had been allotted all of the lands in Osage County, 
except the townsite, school, and church reservations, and 
that they still owned the lands, except that those who had 
received certificates of competency may have sold some 
of their surplus lands. 
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The following is from the syllabus to New York 
Rapid Transit Corporation v. New York, 303 U. S. 573, 
82 L. ed. 1024: 

“5. syl. A distinction in legislation is not arbi¬ 
trary, and so violative of the equal protection clause 
of the Fourteenth Amendment, if any state of facts 
reasonably can be conceived that would sustain it." 

Then classificiation is permissible, if there is any con¬ 
ceivable state of facts on which to base it. 

In this instance the Osages owned all of the royalties, 
and they owned all of the lands, or most all of it. They 
were developing their minerals. Any one of those things 
would have afforded a "conceivable" reason for the classi¬ 
fication. 

The Osages had theretofore paid no taxes on their oil 
development. They had much lands exempted from any 
sort of taxation. They were receiving the greatest benefit 
from the construction of roads and bridges. 

They were the only members of the class of royalty 
owners in the county. They were the only class of royalty 
owners in the county. There were no other royalty own¬ 
ers who could be taxed. There was no other class like 
them. 

There could be no discrimination against them for 
the money was to be used for the benefit and improve¬ 
ment of their property and for their convenience and 
pleasure. 
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In the case of Kentucky Union Co., V. Kentucky, 
219 U. S. 140, 31 S. Ct. 171, 55 L. ed. 137, it was said 
that “This court has frequently held that a state may 
classify the subjects of taxation, so long as all persons 
similarly situated are treated alike.” 

It cannot be contended that there were any others 
similarly situated to the Osages. 

In Stebbins v. Riley , 268 U. S. 137, 49 S. Ct. 424, 

69 L. ed. 884, this is said, on page 888: 

“The guaranty of the Fourteenth Amendment of 
the equal protection of the laws is not a guaranty of 
equality of operation or application of state legislation 
upon all citizens of a state. As was said in Magoun 
v. Illinois Trust & Sav. Bank, supra, at page 293 
(42 L. ed. 1042, 18 Sup. Ct. Rep. 594): 

“ ‘It only prescribes that that law have the attri¬ 
butes of equality of operation, and equality of op¬ 
eration does not mean indiscriminate operation on per¬ 
sons merely as such, but on persons according to their 
relations. In some circumstances it may not tax A 
more than B, but if A be of a different trade or pro¬ 
fession than B, it may * * *. In other words, the 
state may distinguish, select, and classify objects of 
legislation, and necessarily this power must have a 
wide range of discretion.’ ” 

The producers of the oil were not in the same class 
as the royalty owners. The producers had to prospect 
for, develop, and produce the oil at very great cost; and 
the lands were not theirs and Osage County was most often 
not their home. It is a matter of common knowledge that 
the cost of production of oil is great and that where the 
production is small the cost exceeds the value of the oil 
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produced, but the Osages received the royalty no matter 
what the cost of production. 

If this proceeding should later require an answer, it 
will be alleged that the Osage royalty was and is one- 
sixth and one-fifth, that is sixteen and two-thirds percent 
when the production per well per day is less than one hun¬ 
dred, and twenty percent of the production from any well 
which is capable of producing one hundred barrels or more 
per day; that it is the universal rule and custom for all 
commercial leases outside of the Osage to provide for roy¬ 
alty of one-eighth or twelve and five-tenths percent, and 
that departmental leases for oil made by the department in 
behalf of all other Indians, so far as known to the defen¬ 
dant, provide for royalty of one-eighth, or twelve and five- 
tenths percent. 

In other words, the producers of oil in the Osage 
were paying more and getting less for their production 
than is the usual rule and custom, and the Osages were 
receiving a larger percentage than has been or is being 
received by other royalty owners, which would have been 
a conceivable reason for Congress believing that the Osages 
should help build roads and bridges in their reservation. 

A late case on the subject of classification is Nashville, 
C. 8* St. L. Ry. V. Browning, 310 U. S. 362, 84 L. ed. 
1234. 

We have ‘lengthened this presentation beyond our 
expectation, ;nd will not present further authorities or 
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argument. It is our belief that the presentations which 
have been made sustain the positions taken. 

We hold to the opinion that the allegations of the 
bill of complaint, together with the legislative history and 
other facts, of which the Court will take judicial knowl¬ 
edge, bring before the Court sufficient facts for determina¬ 
tion that the act in question cannot be unconstitutional. 

Of course an answer would disclose still further and 
additional reasons, which permit Congress to determine, 
and justifies it in determining, that the Osages needed 
roads and bridges; that it was to their best interest to have 
them; that it was fundamentally correct to determine that 
the royalty should bear a share of that cost. 

THE THREE-JUDGE COURT 

The opinion of Mr. Justice Miller of the Three-Judge 
Court so ably disposes of the contentions of the appellants 
concerning the assemblying of this court and its action 
that we will not further lengthen this brief by discussing it. 

It might be remarked, however, that the appellants 
have appealed to this Court and that they have thereby 
accepted or acquiesced in that part of the decision of the 
Three-Judge Court which remanded the case to the One 
Judge Court for disposition, and they should not now be 
heard to complain of that action. 
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CONCLUSION 

Certainly the opinion of the Three-Judge Court is 
correct. 

If it is not, the appellants may require an adjudication 
as to the management by the United States of Indian prop¬ 
erty, and, if appellants' contentions are correct, they can 
secure a judgment in effect holding the United States liable 
for the wrongful disbursement of the $1,092,338.17, and 
all of this without the presence of the United States as a 
party to the suit. 

In any event the appellants have an adequate remedy 
at law, of which they have already taken advantage, and, 
therefore, cannot maintain this action. 

Their contention of unconstitutionality is wholly un¬ 
founded. We think they acknowledge that Congress has 
the right and the duty to control and manage Indian affairs 
and property. At any rate the cases are unanimous in so 
holding. There is nothing in the complaint from which 
it could be concluded or even inferred that the building 
and maintenance of roads and bridges in the Osage Nation 
was not management, or that it was not good management, 
or that it was not the best possible management and for 
the very best interest of the Indians, and, if the complaint 
did so allege, it would still fail to state a cause of action 
because the courts will not interfere with the judgment of 
Congress in such matters. 
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It is also noted that in their brief appellants nowhere 
question the power of Congress to permit taxation of In¬ 
dian property, and, if this 1% payment be considered a 
tax, the right of Congress to levy it is apparently conceded, 
but, if not conceded, it is abundantly established. 

It seems inevitable that the action of the district court 
in dismissing the complaint should be sustained. 

Respectfully submitted, 

ROY ST. LEWIS, 

PETER Q. NYCE, 

National Press Building, 
Washington, D. C.; 

CHAS R. GRAY, 

SIM T. CARMAN, 

Pawhuska, Oklahoma, 

Attorneys for Appellee, Tom H. Fraley, 
Treasurer of Osage County, Oklahoma. 


October, 1942. 
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Facts Alleged and Established by 
i Legislative History 

1. The Osage Tribe of Indians moved from Kansas 
j to the Osage Nation (now Osage County, Oklahoma), 

about 1872. 

2. The tribal lands including the minerals were con¬ 
veyed to and held in trust by the United States for the 
Osage Tribe. 

i 3. The lands were allotted in severalty, but the 
minerals were reserved and are still held in trust by the 
United States for the Indians and are to be so held until 
1983. 

4. Some tribal lands were leased for oil even prior to 
the time of allotment. 

5. Congress has from time to time provided for the 
i use of tribal royalties from oil and gas for the construction 

of agency buildings, schools, blacksmith shops and the 
like, and has used their funds for administration, educa¬ 
tion, religious and other purposes. 

! 6. That under authority of Congress 1%, or $1,- 

092,337.17 of the Osage tribal royalties were expended 
on roads and bridges in the Osage Nation. 

7. The homestead allotments were, and still are, ex- 
i empt from taxes in the hands of the original allottee, and 

also in the hands of his heirs of one-half or more Indian 
blood since 1929. 

8. The surplus lands were exempt from taxation 
for three years after allotment. 


9. The mineral interest of the tribe and the royalties 
were entirely exempt from taxation until 1921. Then the 
State of Oklahoma was authorized to collect a gross pro¬ 
duction tax on the oil and gas royalties in lieu of all other 
state and county taxes on the production of oil and gas, 
and the Secretary of the Interior was authorized to pay to 
Osage County one per cent of the royalties to be used for 
the construction of roads and bridges in Osage County, 
and the county was required to account to the Secretary 
of the Interior for that expenditure. 

10. It is a logical deduction from the allegations of 
the bill that the oil and gas development in Osage County 
became quite extensive or voluminous. 

11. It is not so specifically alleged, but it would be 
fair to infer that the oil producers did not pay 1 % of their 
share of the production to Osage County for roads and 
bridges or for other purposes. 

12. It is concluded by the pleader that the act is 
arbitrary, capricious and confiscatory, which conclusions 
are not admitted by the motion to dismiss. There are no 
allegations which support them. We assume that the 
framers of the bill of complaint intended to infer that 
those condemnatory adjectives applied to the act for two 
reasons: 

(a) . Because Indian tribal property held in trust 
by the Government is involved, and 

(b) . Because the 1% was paid only from the 
royalties. 
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Legislative History 

It is unquestionably proper for this Court to con¬ 
sider the legislative history of the Osages along with the 
allegations of the complaint. 

On December 31, 1838, Martin Van Buren, Presi¬ 
dent of the United States, under authority of Congress, 
patented to the Cherokee Nation of Indians 14,325,125 
acres of land, which included that area which later became 
the Osage Nation in the Indian Territory. 

On July 19, 1866 (14 Stat. at L. 799), the United 
States concluded a treaty with the Cherokee Nation per¬ 
mitting the United States to settle friendly Indians west 
of the 96th meridian in the Indian Territory. 

The Osage Indians had, up to that time, been located 
on a reservation in Kansas and by various Acts of Con¬ 
gress the sale of the Osage tribal lands in Kansas and their 
removal to part of the Indian Territory, which is now 
Osage County, Oklahoma, was provided for. 

Under authority of the Act of March 3, 1883 (22 
Stat. at L. 603), providing for the purchase for the Osage 
Nation from the Cherokee Nation and conveyance “to the 
United States of America in Trust for the Osages,” the 
Cherokee Nation on June 14, 1883, conveyed to the 
“United States of America in trust for the use and benefit 
of the Osage Indians” what is now Osage County, Okla¬ 
homa, the consideration being seventy cents an acre. 
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The Act of Congress of March 3, 1906 (33 Stat. at 
L. 1048), provided for the surveying, and authorized the 
President of the United States to allot in severalty, the 
lands in the Osage Nation and also provided for leasing for 
oil and created a townsite commission. 

The Act of June 28, 1906 (34 Stat. 539), which is 
generally referred to as the Osage Allotment Act, provided 
for the making of a roll of the Osage Indians and provided 
specifically for the allotment of the lands in severalty to 
the members of the Osage Nation, each being entitled to 
four selections of 160 acres each, and a fifth selection of 
about 15 or 20 acres, the first selection being designated 
as a homestead and the balance as surplus. The home¬ 
stead was to remain inalienable and non-taxable for a 
period of 25 years, except upon the death of the allottee, 
and the surplus land was to remain non-taxable for a pe¬ 
riod of three years, except where certificates of competency 
were granted. The act also authorized the granting of a 
certificate of competency by the Secretary of the Interior, 
upon determining that the applicant was fully competent 
to transact his own business. The certificate of compe¬ 
tency permitted the holder to alienate his surplus lands, 
but not his homestead allotment. 

Sub-section 7 of Section 2 of this Act of Congress 
reserved the use of the minerals to the Osage Tribe of 
Indians for a period of twenty-five years and provided that 
the minerals should become the property of the “individual 
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owners of said land at the expiration of the said 25 years, 
unless otherwise provided for by Act of Congress.” 

There was to be reserved from allotment areas for 
townsites, schools and cemeteries. 

Section 3 of the Act provided for the leasing of lands 
for oil and gas by the governing body of the Tribe upon 
approval of the Secretary of the Interior. 

Section 4 provided that all funds belonging to the 
Osage Tribe or that may “become due” to the Osage Tribe 
shall be held in trust by the United States for 25 years. 

The first sub-section of Section 4 provided for the 
placing of funds on interest and payment of the interest 
to the members of the Tribe. 

The second sub-section provided that the royalty re¬ 
ceived from the oil and gas and from the sale of town- 
sites shall be placed in the treasury of the United States 
and paid out to the individual members of the tribe in the 
same manner as the interest was to be paid out of the trust 
fund provided for in sub-section 1. 

Sub-section 3 provided that from the royalties from 
oil and gas a sum not to exceed $50,000.00 per annum 
for a period of ten years should be set aside for schools on 
the Osage reservation. 

Sub-section 4 provided that from the royalties and 
land rentals a sum not to exceed $30,000.00 per annum 
should be set aside for agency purposes and as an emer¬ 
gency fund for the use of the Osage Tribe. 


Section 5 provided that at the end of the 25 years the 
minerals, money and all the property held in trust by the 
Government should become the absolute property of the 
individual allotted member of the tribe. 

Section 10 provided that roadways might be estab¬ 
lished on all section lines in the Osage Indian reservation 
without compensation therefor (This is the gift which 
Senator Gore mentioned of roadway to Osage County, 
but the Government has always on all Government lands 
made the section lines available for roadways, and at the 
time of the passage of this act all of the lands in the Osage 
Nation were owned by the Indians and there were no whites 
upon the reservation, except the licensed Indian traders, 
and the farmers and cattle raisers and a few oil operators 
who had leases upon Indian lands. No one was even al¬ 
lowed upon the reservation without a permit from the 
Indian agent). 

Section 11 of the Act authorized the Secretary of the 
Interior to make rules and regulations to carry into effect 
the terms of the act. 

Section 10 of the Act of April 18, 1912 (34 Stat. at 
L. 86), increased the amount which could be expended 
from the oil and gas royalties for agency purposes and as 
an emergency fund from $30,000.00 to $40,000.00 an¬ 
nually. 

By the Act of May 25, 1918 (40 Stat. at L. 561), 
the limit on the amount which could be used from the 
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royalties for agency purposes was removed and that matter 
was left for determination of Congress each year. There 
was at that time appropriated $60,000.00 from the royal¬ 
ties for agency purposes for that year and the further sum 
of $25,000.00 for the construction of a building. 

By the Osage Act of March 3, 1921 (41 Stat. at L. 
1249), the mineral trust period, which was by the terms 
of the Allotment Act to expire in 25 years, was extended 
to April 7, 1946. 

Section 5 of the Act of March 3, 1921, is the section 
directly involved in this litigation. We quote it: 

“Sec. 5. That the State of Oklahoma is authorized 
from and after the passage of this act to levy and col¬ 
lect a gross production tax upon all oil and gas pro¬ 
duced in Osage County, Oklahoma, and all taxes so 
collected shall be paid and distributed, and in lieu of 
all other state and county taxes levied upon the pro¬ 
duction of oil and gas as provided by the laws of 
Oklahoma, the Secretary of the Interior is hereby 
authorized and directed to pay, through the proper 
officers of the Osage agency, to the State of Okla¬ 
homa, from the amount received by the Osage Tribe of 
Indians as royalties from production of oil and gas, 
the per centum levied as gross production tax, to be 
distributed as provided by the laws of Oklahoma; 
provided, that the Secretary of the Interior is hereby 
authorized and directed to pay, through the proper 
officers of the Osage agency, to Osage County, Okla¬ 
homa, an additional sum equal to 1 per centum of 
the amount received by the Osage Tribe of Indians 
as royalties from production of oil and gas, which 
sum shall be used by said county only for the con¬ 
struction and maintenance of roads and bridges there¬ 
in; provided further, that the proper officials of Osage 
County shall make an annual report to the Secretary 
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of the Interior showing that said fund has been used 
for road and bridge construction and maintenance 
only.” 

The Act of February 27, 1925 (43 Stat. at L. 1008), 
regulated the amount which each Indian might draw from 
his share of the income to the tribe and provided that the 
surplus be held in the United States Treasury and author¬ 
ized certain investments from the funds held in the treasury. 

The Act of March 2, 1929 (45 Stat. at L. 1478), 
further extended the mineral trust period to April 8, 1958, 
and also provided that; 

“The lands, moneys and other properties now or 
hereafter held in trust or under the supervision of the 
United States for the Osage Tribe of Indians, the 
members thereof, or their heirs and assigns, shall con¬ 
tinue subject to such trust and supervision until Jan¬ 
uary 1, 1959, unless otherwise provided by Act of 
Congress.” 

The Act of March 2, 1929, contains this further pro¬ 
vision: 

“Homestead allotments of Osage Indians not hav¬ 
ing a certificate of competency shall remain exempt 
from taxation while the title remains in the original 
allottee of one-half or more of Osage Indian blood 
and in his unallotted heirs or devisees of one-half or 
more of Osage Indian blood until January 1, 19.39; 
provided, that the tax-exempt land of any such In¬ 
dian allottee, heirs or devisee shall not at any time 
exceed one hundred and sixty acres.” 

By the Act of Congress of June 24, 1938 (54 Stat. 
1034, c. 645), the mineral trust period was further ex¬ 
tended to April 8, 1983, and that act further provided 
that: 

“Homestead allotments of Osage Indians not hav¬ 
ing a certificate of competency shall remain exempt 
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from taxation while the title remains in the original 
allottee of one-half or more of Osage Indian blood 
and in his unallotted heirs or devisees of one-half or 
more of Osage Indian blood until January 1, 1984: 
Provided, that the tax-exempt land of any such In¬ 
dian allottee, heir or devisee shall not at any time ex¬ 
ceed one hundred and sixty acres.” 

By the general Indian Act of June 20, 1936 (49 St. 
1542), the lands of all Indians purchased with restricted 
funds were exempted from taxation, and this act has been 
held to be applicable to the Osages. It was amended by 
the Act of May 19, 1937 (50 St. 188), so as to provide 
that exemption from taxation should not apply only to 
the homesteads whether in the country or in the towns or 
cities. 

By Joint Resolution of Congress approved April 25, 
1940, it was provided that the gross production tax pay¬ 
able by the Osages to the State of Oklahoma should not 
exceed 5%, and further provided that one-fifth of said 
5% should be paid to Osage County to be used one-half 
in the construction and maintenance of roads and bridges 
and the other one-half for the maintenance of the common 
schools of the county. It was further provided that this 
gross production tax should be in lieu of all other state 
and county taxes levied upon the production of oil and 
gas. 

Through National Legislation the Indian Territory 
became the State of Oklahoma in 1907 and the Osage Na¬ 
tion became Osage County, Oklahoma. A county govern¬ 
ment was established and free public schools were gradu¬ 
ally established throughout the county. 




